
36 78 2  Federal Register /  V ol. 55, No. 173 /  Thursday, Septem ber 6, 1990 /  Rules and Regulations

[Federal Acquisition Circular 84-60]

RIN 9000-AD01

Department of Defense 
(DoD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA).

On November 17 ,1Ô88, 
section 6 of the Office of Federal 
Procurement Policy (OFPP) Act 
Amendments of 1988 amended the OFPP 
Act by adding section 27, Procurement 
Integrity, codified at section 423 of title 
41 of the United States Code, herein 
referred to as "the A ct/’ An interim rule 
was published on May 11,1989, in the 
Federal Register (54 FR 20488) followed 
by a 60-day public comment period. In 
November 1989, section 27 was 
amended by section 814 of Pub. L, 101- 
189 and subsequently suspended by 
section 507 of the Ethics Reform Act of
1989, Pub. L. 101-194, for the period 
December 1,1989, through November 30,
1990. This interim rule replaces the 
coverage previously promulgated in 
FAC 84-47 and incorporates coverage 
resulting from the public comment 
period for FAC 84-47, changes to the 
public law, and the suspension of 
section 27.

The Act prohibits certain activities by 
competing contractors, Government 
procurement officials and other 
individuals during the conduct of a 
Federal agency procurement. In generai, 
these prohibited activities involve 
soliciting or discussing post-Govemment 
employment, offering or accepting a 
gratuity, or soliciting or disclosing 
proprietary or source selection 
information.

The Act also contains certification 
and disclosure provisions for both 
contractors and Government officers 
and employees, imposes post- 
employment restrictions on Government 
officers and employees, and provides for 
criminal and civil penalties and 
administrative and contractual remedies 
for violations of the Act.

Effective  Date: September 6,
1990.

Comment Date: Comments should be 
submitted to the FAR Secretariat at the 
address shown below on or before 
November 6,1990, to be considered in 
the formulation of a final rule. 

Interested parties should 
submit written comments to:
General Services Administration, FAR

Secretariat (VRS), 18th & F Streets,
NW., Room 4041, Washington, DC
20405.
Please cite FAC 84-60 in all 

correspondence related to this issue.

Ms. Sharon A. Kiser, FAR Secretariat, 
Office of Federal Acquisition Policy, GS 
Building, Washington, DC 20405, (202) 
501-4755. Please cite FAC 84-60. 

A. Background
Approximately 200 comments were 

received from 50 different commenters 
regarding the interim rule (FAC 84-47) 
implementing section 27 of the OFPP Act 
as originally enacted. While the FAR 
Council was developing a final rule 
which would consider the public 
comments, Public Law 101-189 made 
changes to section 27. Those changes 
were so significant that it is now 
necessary to publish another interim 
rule incorporating the statutory changes 
and addressing the public comments. In 
addition, the suspension of section 27 
and the new statutory definition of 
procurement official require a more 
specific treatment of the applicability of 
section 27 as originally enacted and as 
amended.

The most frequent public comments 
were in the following areas: source 
selection and proprietary information; 
employment restrictions; the meaning of 
"personal and substantial"; 
commencement of a procurement; 
contractor certifications; and the 
definitions of “competing contractor,” 
"procurement official,” and “possible 
violation.” In response to those 
comments, this interim rule makes 
changes in each of those areas.

Examples of changes stemming from 
the public comments include—the 
definition of "source selection 
information,” the requirements for 
marking information as source selection 
information, and die definitions of 
"competing contractor,” “ proprietary 
information,” and “procurement official” 
have been revised; a definition of 
"possible violation" has been added; the 
regulations dealing with the processing 
of violations have been significantly 
revised, including an identification of 
the individuals authorized to take

actions; contractor certification 
requirements have been simplified as a 
"best knowledge and belief’ standard 
added; an optional form for obtaining 
ethics training certifications required of 
procurement officials has been added; 
and conforming changes to other FAR 
parts have been made.

The significant statutory changes 
are—commencement of a procurement 
is tied to specific actions; the definition 
of "procurement official” has been 
redefined in terms of certain specific 
activities; the definition of “gratuity, or 
other thing of value” is no longer tied to 
agency standards of conduct regulations 
and includes a governmentwide 
monetary standard; provisions for 
recusal from participation in a 
procurement have been added; 
employment restrictions with regard to 
subcontractors have been clarified; 
provisions for ethics advisory opinions 
for present or former Government 
officers or employees who are or were 
procurement officials have been added; 
and the scope of the ethics training 
certifications required from procurement 
officials has been expanded. The new 
statutory certification provision will 
require agencies to obtain new 
certifications for individuals who will be 
performing procuraient official activities 
on or after December 1,1990.

In addition, because the law was 
suspended for the period December 1, 
1989, through November 30,1990, and 
the definition of procurement official 
was statutorily changed, the interim rule 
was modified to emphasize the impact 
of the changes in law and the law’s 
suspension on the prohibitions and 
restrictions applicable to procurement 
officials. For example—(1) the post-
employment restrictions under section 
27 as originally enacted only attach to 
individuals who perform activities 
during the period July 16,1989, through 
November 30,1989; (2) activities 
performed during the suspension period 
have no impact on post-employment 
rights; and (3) the post-employment 
restrictions under section 27 as amended 
apply on or after December 1,1990, and 
may also apply as well to an individual 
who was a procurement official under 
section 27 as originally enacted and 
whose activities prior to December 1, 
1989, would meet the definition of a 
procurement official under section 27, as 
amended.
B. Coordination With the Director,
Office of Government Ethics

Effective June 1,1990, the Director of 
the Office of Government Ethics became 
responsible for issuing regulations 
implementing subsections 27 (a)(1),
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(a)(2), (b)(1), (b)(2), (c), (f), and (k) of the 
OFPP A c t Those regulations are 
required to be issued in the FAR in 
coordination with the FAR Council. The 
provisions for which the Office of 
Government Ethics is responsible relate 
to gratuities, seeking employment, 
recusal, post employment, and ethics 
advisory opinions. Pertinent provisions 
of the interim rule were developed by 
the Office of Government Ethics in 
coordination with the FAR Council. The 
interim rule is issued by the FAR 
Council in coordination with the Office 
of Government Ethics.

C. Determination to Issue an Interim 
Rule

A determination has been made under 
authority of the Secretary of Defense 
(DoD), the Administrator of General 
Services (GSA), and the Administrator 
of the National Aeronautics and Space 
Administration (NASA) to issue the 
regulations in FAC 84-60 as an interim 
rule. This action is necessary to 
implement Public Law 100-679 in the 
FAR. However, pursuant to Public Law 
98-577 and FAR 1.501, public comments 
received in response to this interim rule 
will be considered in formulating a final 
rule.

D. Regulatory Flexibility Act
The interim change (FAC 84-60) to the 

FAR may have a significant economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601, 
et seq. The impact is likely to occur 
because, in connection with contract 
awards, extensions, and modifications 
in excess of $100,000, offerors will be 
required to gather and provide to the 
Government certain information 
regarding the activities of the offeror 
during the conduct of the procurement. 
Therefore, an Initial Regulatory 
Flexibility Analysis (IRFA) has been 
prepared and will be sent to the Chief 
Counsel for Advocacy of the Small 
Business Administration. A copy of the 
IRFA may be obtained from the FAR 
Secretariat. Comments are invited. 
Comments from small entities 
concerning the affected FAR subparts 
will also be considered. Such comments 
must be submitted separately and cite 
FAR Case 90-610 (FAR Case 89-23) in 
correspondence.
E. Paperwork Reduction Act

The information collection 
requirements in this interim rule are 
being resubmitted for approval under 
OMB Control Number 9000-0103, as 
required by 44 U.S.C. 3501, et seq. 
Annual reporting burden: The annual 
reporting burden is estimated as follows:

Respondents, 20,000: responses per 
respondent, 20; total annual responses, 
400,000; hours per response, 5 minutes; 
and total response burden hours, 33,333. 
Annual recordkeeping burden: The 
annual recordkeeping burden with 
respect to incorporating the training 
requirement into training programs is 
estimated as follows: Respondents, 
20,000; responses per respondent, 20; 
total annual responses, 400,000; hours 
per response, 20 minutes; and total 
response burden hours, 13,333. Any 
public comments concerning the 
information collection requirements 
should be submitted to the Office of 
Management and Budget (OMB), Mr. 
Stephen Holden, FAR Desk Officer, 
Room 3235, NEOB, Washington, DC 
20503.
List of Subjects in 48 CFR Parts 3 ,4 ,9 , 
14 ,15 ,37 ,52 , and 53

Government procurement.
Dated: August 31,19%).

Albert A. Vicchioila,
Director, Office of Federal Acquisition Policy. 

Federal Acquisition Circular 
[Number 84-60]

Unless otherwise specified, all 
Federal Acquisition Regulation (FAR) 
and other directive material contained 
in FAC 84-60 is effective September 6, 
1990.
Eleanor Spector,
Deputy Assistant Secretary o f Defense for 
Procurement.
Richard H. Hopf,
Associate Administrator for Acquisition 
Policy.

Assistant Administrator for Procurement, 
NASA.

The Administrator of the Office of 
Federal Procurement Policy, Office of 
Management and Budget, and the 
Director, Office of Government Ethics, 
concur.
Allan V. Burman,
Administrator, Office of Federal Procurement 
Policy.

Dated: August 27,1990.
Stephen D. Potts,
Director, Office o f Government Ethics.

Federal Acquisition Circular (FAC) 
84-60 amends the Federal Acquisition 
Regulation as specified below:
Item—procurement Integrity

On November 17,1988, section 6 of the 
Office of Federal Procurement Policy 
(OFPP) Act Amendments of 1988 
amended the OFPP Act by adding 
section 27, Procurement Integrity, 
codified at section 423 of title 41 of the 
United States Code; An interim rule'was

published on May 11,1989, in the 
Federal Register (54 FR 29488) followed 
by a 60-day public comment period. In 
November 1989, section 27 was 
amended by section 814 of Pub. L. 101- 
189 and subsequently suspended by 
section 507 of the Ethics Reform Act of
1989, Pub. L. 101-194, for the period 
December 1,1989, through November 30,
1990. This interim rule replaces the 
coverage previously promulgated in 
FAC 84-47 and incorporates coverage 
resulting from public comments, the 
public law, and the suspension of 
section 27.

The Act prohibits certain activities by 
competing contractors and Government 
procurement officials during the conduct 
of a Federal agency procurement. In 
general, these prohibited activities 
involve soliciting or dicussing post- 
Govemment employment, offering or 
accepting a gratuity, or soliciting or 
disclosing proprietary or source 
selection information.

The Act also contains certification 
and disclosure provisions for both 
contractors and Government officers, 
imposes post-employment restrictions 
on Government officers and employees, 
and provides for criminal and civil 
penalties, and administrative, and 
contractual remedies for violations of 
the Act.

Section 814 of Public Law 101-189 
amended the procurement official 
certification provisions in section 27 of 
the Act. The amendment will require 
agencies to obtain new certifications 
from individuals who will be performing 
procurement official activities on or 
after December 1,1990.

Solicitations issued for which contract 
award is expected on or after December
1,1990, shall incorporate the solicitation 
provisions and contract clauses required 
by 3.104-10 of this interim rule. Contract 
award may not be made on or after 
December 1,1990, unless the offeror and 
contracting officer have completed the 
certification required by 3.104-9 (b) and
(c), respectively.

Solicitations contemplating contract 
award prior to December 1,1990, are not 
required to incorporate the provisions 
and contract clauses required by 3.104- 
10. The statutory requirements of the 
OFPP Act as amended and this interim 
rule do not apply to such procurements.

Howevér, if an award contemplated to 
be made before December 1,1990, is not 
made by November 30,1990, the 
contracting officer shall:

(1) For sealed bid procurements, if 
bids have not been opened, amend the 
solicitation;

(2) For procurements using other than 
^sealed bidding procedures, ôr foi* sealed



36784 Federal Register /  Vol. 55, No. 173 /  Thursday, September, 6, 1990 /  Rules and Regulations

bid procurements, where bids have been 
opened, the apparent successful offeror 
shall be required to complete the 
certification required by 3.104-0. The 
clauses at 52.203-9 and 52.203-10 and, if 
applicable, the clause at 52.203-13, shall 
be incorporated into any resultant 
contract prior to contract award.

FAR 3.104-1 through 3.104-12,4.802(e), 
9.106(b), 14.211(a), 15.413-1,15.508(b), 
15.509 (d) and (f)(9), 15.610,15.612(e), 
15.805-5(k), 37.207, the provision at
52.203- 8, the clauses at 52.203-9 and
52.203- 10, and 53.203 are revised; 37.208 
and the clause at 52.239-9 are removed; 
15.413,15.413(f)(6), 15.608(b)(5), 37.103(c), 
the clause at 52.203-13, and the Optional 
Form 333 in 53.302-333 are added. The 
form has been authorized for local 
reproduction. A copy of the form is 
provided in the looseleaf edition for the 
user to reproduce as required.

Therefore, 48 CFR parts 3,4, 9,14,15, 
37, 52, and 53 are amended as set forth 
below:

1. The authority citation for 48 CFR 
parts 3, 4, 9,14,15, 37, 52, and 53 
continues to read as follows:

Authority: 40 U.S.C. 486(e); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c).

2. Sections 3.104 and 3.104-1 through
3.104- 12 are revised to read as follows:

3.104 Procurement integrity.

3.104- 1 General

(a) Section 3.104 implements section » 
27 of thè Office of Federal Procurement 
Policy Act (41 U.S.C. 423) as amended 
by section 814 of Public Law 101-189 
(hereinafter referred to as “the Act”). 
Agency supplementation of 3.1Ó4 and 
any clauses required by 3.104 must be 
approved at a level not lower than the 
Senior Procurement Executive of the 
agency, unless a higher level of approval 
is required by law for that agency.

(b) Agency employees are reminded 
that much of the conduct prohibited by 
the Act is also prohibited by other 
statutes and regulations. For example—

(1) The offer or acceptance of a bribe 
or gratuity is prohibited by 18 U.S.C. 201, 
10 U.S.C. 2207, 5 U.S.C. 7353, and 5 CFR ' 
parts 735 and 2635;

(2) Employment discussions are
covered by 18 U.S.C. 208, which 
precludes a Government employee from 
participating personally and 
substantially in any particular matter 
that would affect the financial interests , 
of any person with whqm the employee, 
is negotiating for employment; . / ,

(3) Post-employment restrictions'are ;
covered by 18 U.S.C. 207, which .. ..

prohibits certain activities by former 
Government employees, including 
representation of a contractor before the 
Government in relation to any contract 
on which the former employee worked 
while employed by the Government; and

(4) FAR parts 14 and 15, which place 
restrictions on the release of information 
related to procurements and other 
contractor information which must be 
protected under 18 U.S.C. 1905. In 
addition, 5 CFR part 735 protects non- 
public Government information.
3.104-2 Applicability.

This subsection implements section 27 
of the Office of Federal Procurement 
Policy Act (41 U.S.C. 423} (OFPP Act) as 
amended by section 814 of Public Law 
104-189. Conduct and procurement 
activities on or after July 16,1989, are 
subject to the prohibitions and 
restrictions of section 27 as follows:

(a) Conduct and procurement 
activities occurring during the period 
from July 18,1989 through November 30, 
1989, are subject to the prohibitions and 
restrictions in section 27 of the Office of 
Federal Procurement Policy Act as 
originally enacted on November 17,
1988, and as implemented by Federal 
Acquisition Circular 84-47 (see 48 CFR 
3.104 through 3.104-12, 4.802(e), 9.105- 
3(c), 9.106-3(b), 15.805-5 (1) and (m), 
37.207(f), 37.208, 43.106, 52.203-8 through
52.203-10 and 52.237-9, October 1,1989 
edition). In addition, the performance of 
procurement activities during the period 
from July 16,1989 through November 30,
1989, may subject an individual to 
prohibitions and restrictions applicable 
after December 1,1990, as provided in 
subparagraphs (c)(1) and (c)(2) of this 
subsection.

(b) Section 27 of the OFPP Act was 
suspended from December 1,1989, 
through November 30,1990. The 
prohibitions and restrictions under 
section 27, either as originally enacted 
or as amended, do not apply during the 
suspension period. In addition, an 
individual does not become a 
procurement official under section 27 as 
originally enacted or as amended if the 
individual’s participation in a 
procurement was solely during the 
suspension period. The suspension does 
not interrupt the running of the 2-year 
period of any post-employment , 
restriction that attached during the 
period from July 16,1989, through 
November 30,1989.

, (c) Conduct and procurement 
activities occurring on or after 
December 1,1990, are subject to section 
27 of the amended law. In addition: ,

(1) For procurements begun prior to 
December 1»; 1989, which have, not, been - 
completed by November 30,1990, the

prohibitions on gratuities, employment 
discussions, and soliciting, obtaining, or 
disclosing proprietary or source 
selection information under subsections 
27 (b) and (d), of the amended law, 
apply on or after December 1,1990, to an 
individual who was a procurement 
official under section 27, as originally 
enacted, and whose activities prior to 
December 1,1989, would meet the 
definition of a procurement official 
under section 27, of the amended law.

(2) The post-employment restrictions 
of subsection 27(f), of the amended law, 
apply on or after December 1,1990, to an 
individual who was a procurement 
official under section 27, as originally 
enacted, and whose activities prior to 
December 1,1989, would meet die 
definition of a procurement official 
under section 27, of the amended law, 
provided that the 2-year period of the 
restrictions has not expired.

As provided in section 27 of the Act, 
the following conduct is prohibited:

(a) Prohibited conduct by competing 
contractors (subsection 27(a) o f the Act). 
During the conduct of any federal 
agency procurement of property or 
services, no competing contractor or any 
officer, employee, representative, agent, 
or consultant of any competing 
contractor shall knowingly—

(1) Make, directly or indirectly, any 
offer or promise of future employment or 
business opportunity to, or engage, 
directly or indirectly, in any discussion 
of future employment or business 
opportunity with, any procurement 
official of such agency, except as 
provided in 3.104—6(b);

(2) Offer, give, or promise to offer or 
give, directly dr indirectly, any money, 
gratuity, Or other thing of value to any 
procurement official of such agency; or

(3) Solicit or obtain, directly or 
indirectly, from any officer or employee 
of such agency, prior to the award of a 
contract any proprietary or source 
selection information regarding such 
procurement.

(b) Prohibited conduct by 
procurement officials (subsection 27(b) _ 
o f the Act). During the conduct of any 
Federal agency procurement of property 
or services, ho procurement official of 
such agency shall knowingly—

(1) Solicit or accept, directly or 
indirectly, any promise of future, ^ r 
employment or business opportunity 
from, or engage,, directly or indirectly, in 
any discussion of ftiture employment or. 
business opportunity with* any officer, 
employee, representative, agent, or -
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consultant of a competing contractor, 
except as provided in 3.104-6(a);

(2) Ask for, demand, exact, solicit, 
seek, accept, receive, or agree to receive, 
directly or indirectly, any money, 
gratuity, or other thing of value from any 
officer, employee, representative, agent, 
or consultant of any competing 
contractor for such procurement; or

(3) Disclose any proprietary or source 
selection information regarding such 
procurement directly or indirectly to any 
person other than a person authorized 
by the head of such agency or the 
contracting officer to receive such 
information.

(c) Disclosure to unauthorized 
persons (subsection 27(d) o f the Act). 
During the conduct of any Federal 
agency procurement of property or 
services, no person who is given 
authorized or unauthorized access to 
proprietary or source selection 
information regarding such procurement, 
shall knowingly disclose such 
information, directly or indirectly, to any 
person other than a person authorized 
by thè head of such agency or the 
contracting officer to receive such 
information.

(d) Restrictions resulting from  
procurement activities o f Government 
officers or employees who are or were 
procurement officia ls (subsection 27(f) 
o f the Act). (1) No individual Who, while 
serving as an officer or employee of the 
Government ór member of the Armed 
Forces, was a procurement official with 
respect to a particular procurement may 
knowingly—

(1) Participate in any maimer, as an 
officer, employee, agent, or 
representative of a competing 
contractor, in any negotiations leading 
to the award, modification, or extension 
of a contract for such procurement; or

(ii) Participate personally and 
substantially on behalf of the competing 
contractor in the performance of such 
contract.
The restrictions in subdivisions (d)(l)(i) 
and (d)(l)(ii) of this subsection apply . 
during the period ending 2 years after 
the last date such individual 
participated personally and , 
substantially in the conduct of such 
procurement or personally reviewed and 
approved the award, modification, or 
extension of any contract for such 
procurement.

(2) This subsection does not apply to 
any participation referred to in 
subdivisions (d)(l)(i) and (d)(l)(ii) of this 
subsection with respect to a 
subcontractor who is a competing 
contractor unless— f;

(i) The subcontractor is a first or 
second tier subcontractor and the ••

subcontract is for an amount that is in 
excess of $100,000; or

(ii) The subcontractor significantly 
assisted the prime contractor with 
respect to negotiation of the prime 
contractor

(in) The procurement official involved 
in the award, modification, or extension 
of the prime contract personally directed 
or recommended the particular 
subcontractor to the prime contractor as 
a source for the subcontract; or

(iv) The procurement official 
personally reviewed and approved the 
award, modification, or extension of the 
subcontract.

3.104- 4 
As used in this subsection—
(a) Agency ethics official means the 

designated agency ethics official 
described in 5 CFR 2638.201 and any 
other person, including deputy ethics 
officials described in 5 CFR 2638.201; to 
whom authority under 3.104-8(f) and
3.104- 8(e) has been delegated by the 
designated agency ethics official.

(b) (1) Competing contractor, with 
respect to any procurement (including 
any procurement using procedures other 
than competitive procedures) of 
property or services means any entity 
(such as an individual, partnership, 
corporation, educational institution, 
nonprofit or not for profit organization, 
or business unit) legally capable of 
entering into a contract or subcontract V 
in its own name that is, or is reasonably 
likely to become, a competitor for or 
recipient of a contract or subcontract 
under such procurement, and includes 
any other person acting on behalf of 
such an entity.

(2) The term “competing contractor” ; 
includes the incumbent contractor in the 
case of a contract modification. ?.. > -, f

(3) An entity shall not be considered à
competing contractor whenever, by - 
action of the Government or the entity, it 
is clear that the entity wifi not, or will 
no longer, participate in a particular 
procurement. ;

(4) For purposes of subsections 27(a) 
and 27(b) of the Act* the phrase 
“representative, agent, or consultant of a 
competing contractor” means any entity, 
other than an officer or employee of è 
competing contractor, acting on behalf 
of* or providing advice to, a competing 
contractor with regard to a particular 
Federal agency procurement.

(c) (1) During the conduct of any 
Federal agency procurement of property 
or services means, except for broad 
agency announcements, small business 
innovative research programs, and 
unsolicited proposals (see 
subparagraphs (c)(3) and (c)(4) of this  -,

  subsection), the period beginning on the .

earliest date upon which an identifiable, 
specific action is taken for the particular 
procurement and concluding upon the 
award or modification of a contract or 
the cancellation of the procurement; 
provided, however, that in no event 
shall the conduct of the procurement be 
deemed to have begun prior to the 
decision by an authorized agency 
official to satisfy a specific agency need 
or requirement by procurement. These 
actions are—

(1) Drafting a specification or a 
statement of work;

(ii) Review and approval of a 
specification;

(iii) Requirements computation at an 
inventory control point;

(iv) Development of procurement or 
purchase requests;

(v) Preparation or issuance of a 
solicitation;

(vi) Evaluation of bids or proposals;
(vii) Selection of sources;
(viii) Conduct of negotiations; or
(ixj Review and approval of the

award of a contract or contract 
modification.

(2) Each contract award and each 
contract modification constitutes a 
separate procurement action, i.e., a 
separate period to which the 
prohibitions and the requirements of the 
Act apply.

(3) For broad agency announcements 
and small business innovative research 
programs, each proposal received by an 
agency shall constitute a separate 
procurement for purposes of the Act.
The conduct of each procurement shall 
be deemed to have begun upon the date 
a Commerce Business Daily 
announcement was made regarding the 
availability of the broad agency 
announcement òr the date a solicitation 
was released for the small business 
innovative research program. The 
conduct of the procurement shall end 
upon the. award of a contract or contract 
modification incident to each proposal 
or the written rejection of each specific 
proposal» : < . . . v '; ; t .. ^
*, (4) Each unsolicited proposal shall be 

; considered a separate procurement for : 
purposes of the Act. For Unsolicited 
proposals, the conduct of the : 
procurement shall be deemed to have 
begun upon the publication date of a 
general statement of agency needs (see 
15.503(d)); or if an agency does not 
publicize a general statement of agency 
needs, upon the provision of advance 
guidance related to agency needs (see %  
15.504(a)(1)) or the receipt of the 

: unsolicited proposal, whichever is , ; 
earlier. The conduct of the procurement ; 
shall end upon the award of a contract
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or contract modification or the rejection 
of the proposal.

(d) Government officer o r employee 
means a person who is employed by a 
Federal agency (see subpart 2.1} and 
who is in such status during the period 
July 16,1989 through November 30,1989, 
or on or after December 1,1990. This 
includes—

(1) A member of the uniformed 
services as defined in section 101(3} of 
title 37, United States Code;

(2) A person who is appointed to a 
position in the Federal Government 
under title 5, United States Code, or any 
other title authorizing such 
appointments, including a person under 
a temporary appointment; and

(3} A special Government employee as 
defined in section 202 of title 18, United 
States Code.

(e) M odification  means the addition of 
new work to a contract, or the extension 
of a contract, which requires a 
justification and approval (see subpart 
6.3}. It does not include an option where 
all the terms of the option, including 
option prices, are set forth in the 
contract and all requirements for option 
exercise have been satisfied, change 
orders, administrative changes, or any 
other contract changes that are within 
the scope of the contract.

(f) (1) Gratuity o r other thing o f value 
includes any gift, favor, entertainment, 
or other item having monetary value.
The phrase includes services, 
conference fees, vendor promotional 
training, transportation, lodgings and 
meals, as well as discounts not 
available to the general public and loans 
extended by anyone other than a  bank 
or financial institution. The phrase does 
not include—

(i) Anything for which market value is 
paid by the procurement official, or on 
his behalf, by someone other than a 
competing contractor, or a 
representative, agent, or consultant of 
the competing contractor,

(ii) Anything which is paid for by the 
Government, secured under Government 
contract, or accepted by the 
Government under specific statutory 
authority;

(iii) Plaques or certificates having no 
intrinsic value; or

(iv) Any unsolicited item, other than 
money, having a market value of $10 or 
less per event or presentation.
For these purposes, market value means 
the retail cost the procurement official 
would incur to purchase the item and, in 
the case of items such as tickets, refers 
to their face value. A thing of value 
given or received or otherwise offered or 
sought “directly or indirectly" includes a 
thing of value directed to a person other

than a procurement official, such as a 
spouse or child, solely because of that 
person’s relationship to the procurement 
official or on the basis of designation, 
recommendation, or suggestion by the 
procurement official.

(2) Promotional vendor training does 
not include training provided by a 
vendor when a vendor’s products are 
furnished under contract to the 
Government and the training is to 
facilitate the use of those products.

(g) Participated personally and 
substantially means active and 
significant involvement of the individual 
in activities directly related to the 
procurement. To participate 
“personally" means directly, and 
includes the participation of a 
subordinate when actually directed by 
the supervisor in the matter. To 
participate “substantially” means that 
the employee’s  involvement must be of 
significance to the matter, For example, 
the review of procurement documents 
solely to determine compliance with 
applicable regulatory, administrative, or 
budgetary requirements or procedures 
does not constitute substantial 
participation in a procurement. It 
requires more than official 
responsibility, knowledge, perfunctory 
involvement, or involvement on an 
administrative or peripheral issue. A 
finding of substantiality should be based 
not only on the effort devoted to a 
matter, but on the importance of the 
effort. While a series of peripheral 
involvements may be insubstantial, the 
single act of approving or participating 
in a critical step may be substantial.

(h) (1) Procurement o fficia l means any 
civilian or military official or employee 
of an agency who has participated 
personally and substantially in any of 
the following activities for a particular 
procurement-^

(i) Drafting a specification or a 
statement of work for that procurement;

(ii) Review and approval of a 
specification or statement of work 
developed for that procurement;

(iii) Preparaton or development of 
procurement or purchase requests for 
that procurement;

(iv) The preparation or issuance o f a 
solicitation for that procurement;

(v) Evaluation of bids or proposals for 
that procurement;

(vi) Selection of sources for that 
procurement;

(vii) Negotiations to establish the 
price or terms and conditions of a 
particular contract or contract 
modification; or

(viii) Review and approval of the 
award of a contract or contract 
modification.

(2) For purposes of 3.104-4{h), the term 
“employee of an agency” includes a : 
contractor, subcontractor, consultant, 
expert, or advisor (other than a 
competing contractor) acting on behalf 
of, or providing advice to, the agency 
with respect to any phase of the agency 
procurement concerned.

(3) Generally, an individual will not 
become a procurement official solely by 
participating in the following 
activities—

(i) Federal advisory committees that 
are established and function in 
accordance with the Federal Advisory 
Committee Act, 5 U.S.C. App. 2, uqless 
the Federal advisory committee is 
established or used for the purpose of 
performing a function listed in 
subparagraph (h)(1) of this subsection 
and the individual member’s 
participation in that function is personal 
and substantial;

(ii) Agency level boards, panels, or 
other advisory committees that review 
program milestones or evaluate and 
make recommendations regarding 
alternative technologies or approaches 
for satisfying broad agency level 
missions or objectives;

(iii) The performance of general, 
technical, engineering, or scientific effort 
having broad application not directly 
associated with a particular 
procurement, notwithstanding that such 
general, technical, engineering, or 
scientific effort subsequentlymay be 
incorporated into a particular 
procurement;

(iv) Clerical functions supporting the 
conduct of a particular procurement; 
and

(v) For procurements to be conducted 
under the procedures of OMB Circular 
A-76, participation in management 
studies, preparation of in-house cost 
estimates, preparation of “most efficient 
organization" analyses, and furnishing 
of data or technical support to be used 
by others in the development of 
performance standards, statements of 
work, or specifications.

(4) An employee of an agency does 
not become a procurement official for a 
particular procurement until the onset of 
the employee’s personal and substantial 
participation in that particular 
procurement

(i) Property means supplies as defined 
in 2.101.

(j) (l) Proprietary information means 
information contained in a bid or 
proposal or otherwise submitted to the 
Government by a competing contractor 
in response to the conduct of a 
particular Federal agency procurement 
or in an unsolicited proposal, that has 
been marked by the competing
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or contract modification or the rejection 
of the proposal. 

(d) Government offi~r or empioJee 
means a person who is employed by a 
Federal agency (see subpart 2.1) and 
who is in such status during the period 
July 16. 1os.q through NO\ember 30, 1989. 
or on or after December 1, 1990. This 
includea-

(1) A member or the uniformed 
services as defined in section 101{3} of 
title 37, United States Code: 

(2) A person who is appointed to a 
position in the Federal Go\'emment 
under title S. United Stales Code. or any 
other title authorizing such 
appointments. including a person under 
a temporary appointment: and 

(3) A special Government employee as 
defined in section 202 of title 18. United 
States Code. 

(e) Modification means the addition of 
new work to a contract, or the extension 
of a contract, which requires a 
justification and approval (see subpart 
6.3). ll does not include an option where 
all the terms of the option. including 
option prices, are set forth in the 
contract and all requirements for option 
exercise have been satisfied. change 
orders. administrative changes, or any 
other contract changes that are \\lilhin 
the scope of the contract. 

(()(1) Gratuity or other thing of ralue 
includes any gift, favor, entertainment. 
or other item having monetary value. 
The phrase includes services, 
conference fees. vendor promotional 
training. transportation. lodgings end 
meals, as well as discounts not 
available lo the general public and loans 
extended by anyone other than a bank 
or financial institution. The phrase does 
not include-

(i) Anythini for which market value ill 
paid by the procurement official. or on 
his behalf, by someone other than a 
competing contractor. or a 
representative. agent, or consultant of 
the competing contractor: 

(ii) Anything which is paid for by the 
Government, secured under Government 
contract, or accepted by the 
Government under specific statutory 
authority; 

(Iii) Plaques or certificate• having no 
intrinsic value: or 

(h') Any unsolicited item, other than 
money, having a market value of$10 or 
less per event or preaentation. 
For these purposes, mark.et ,.alue means 
the retail cost the procurement official 
would Incur lo purchase the ltem and. in 
the case of items such as Uclcets, refers 
to their face value. A thing of value 
given or received or otherwise offered or 
sought "directly or indirectly" includes a 
thing of" alue directed to a person other 

than a procurement official, such as a 
spouse or child. solely because of that 
person's relalionship to the procurement 
official or on the basis of designation, 
recommendation. or SIJ88estion by the 
procurement official. 

(2) Promotional vendor training does 
not include training provided by a 
vendor when a vendor's product.a are 
furnished under contract lo the 
Government and the training Is to 
facilitate the use of those products. 

(gJ Participated personally and 
substantially means active and 
significant involvement of the individ.nal 
in activities directly related to the 
procurement. To participate 
"personally" means directly, and 
includes the participation of a 
subordinate when actually directed by 
the supervisor in the matter. To 
participate "substantially" mean11 that 
the employee's involvement must be of 
significance to the matter. For example. 
the review of procurement documents 
solely to determine compliance with 
applicable regulatory, administrative, or 
budgetary requirements or procedwes 
does not constitute substantial 
participation in a procurement. It 
requires more than official 
responsibility, knowledge, perfunctory 
involvement. or involvement on an 
administrative or peripheral issue. A 
finding of subetantlalit} should be based 
not only on the effort devoted to a 
matter, but on the Importance of the 
effort. White a series of peripheral 
involvements may be insubstantial. the 
single act of approving or participating 
in a critical step may be substantial. 

(h)(l) Procurement officio/ means any 
civilian or military official or employee 
of an agency who bas participated 
personally and substantially in any of 
the following activities for a parUcuJar 
procurement-

(i) Drafting a specification or a 
statement of work for that procurement; 

(ii) Review and approval of a 
specification or statement of work 
developed for that procurement: 

(iii) Preparaton or development of 
procurement or purchase requests for 
that procurement 

(iv] The preparation or issuance of o 
solicitation for lbal procurement; 

(v) Evaluation of bids or proposals for 
that procurement; 

(vi) Selection of sources for that 
procurement: 

(vii) Negotiations to establish the 
price or terms and conditions of a 
particular contract or contrai:t 
modification: or 

(viii) Review and approval of the 
award of a contract or contract 
modif1calion. 

(2) For purposes of 3.104-4{h), the term 
"employee of an agency" includes a 
contractor, subcontractor, conaultanl, 
expert. or advisor (other than a 
competing contractor) acting on behalf 
of, or providJng advice to. the agency 
with respect to any phase of the agency 
procurement concerned. 

(3) Generally, en individual will not 
become a procurement official solely by 
participating in the following 
activ1ties-

(i) Federal advisory committees thul 
are established and function in 
accordance with the Federal Advisory 
Committee Act, S U.S.C. App. 2. ~ess 
the Federal advisory committee is 
established or used for the purpose of 
performing a function listed in 
subparagraph (h)(l) or this subsection 
and the Individual member's 
participation in that Iuncuon is personal 
and substantial: 

(ii) Ascncy level boards, panels. or 
other advisory committees that re,iew 
program milestones or evaluate and 
make recommendations regardins 
alternative technologies or approaches 
for satisfying broad agency level 
missions or objectives; 

(iii) The performance of general, 
technical, engineering. or scientific effort 
having broad application nol directly 
a&1ociated with a particular 
procurement, notwithatanding that such 
general, technical. engineering, or 
scientific effort subsequently may he 
incorporated into a particular 
procurement: 

(iv) Clerical functions supporting lhe 
conduct of a particular procurement: 
end 

(\') For procurements lo be conducted 
under the procedures of 0MB Circular 
A-76, participation in management 
studJes, preparation of in-house cost 
estimates, preparation of "most efficient 
organization" analyses. and furnishing 
or data or technical support to be used 
by others in the development of 
performance standards. statements of 
work. or specifications. 

(4) An employee of an agency docs 
not become a procurement official for a 
particular procurement until the onset or 
the employee's personal and aubatantial 
pe.rticipetion in that particular 
procurement. 

(i) Property means supplie1 as defined 
in 2.101. 

(j)(l) Proprietary information means 
information contained in a bid or 
proposal or otherwiae submitted to Iha 
Government by a competing contractor 
in response to the conduct of a 
particular Federal agency procurement. 
or in an unsolicited proposal, that has 
been marked by the competing 



Federal Register /  Vol. 55, No. 173 /  Thursday, September 6, 1990 /  Rules and Regulations 36787

contractors as proprietary information 
in accordance with applicable law and 
regulation.

(2) Information shall be considered 
proprietary information, for purposes of 
section 27 of the Act, only when—

(i) An attached transmittal document, 
such as a cover page or the label of a 
magnetic media storage container, is 
clearly marked with a restrictive legend; 
and

(ii) The specific portions of the 
information whose disclosure the 
competing contractor desires to restrict 
are clearly and separately marked.

(3) Proprietary information does not 
include information—

(i) Thai is otherwise available without 
restrictions to the Government, another 
competing contractor, or the public;

(ii) Contained in bid documents 
following bid opening (but see 14.404-4); 
or

(iii) That the contracting officer 
determines to release in accordance 
with 3.104-5(d).

(k)(l) Source selection inforrhation is 
information; including information 
stored in electronic, magnetic, audio or 
video formats, which is prepared or 
developed for use by the Government to 
conduct a particular procurement and-—

(1) The disclosure of which to a 
competing contractor would jeopardize 
the integrity or successful completion of 
the procurement ebneemed; and

(ii) Is required by statute, regulation, 
or order to be secured in a source 
selection file or other facility to prevent 
disclosure.

(2) Source selection information is 
limited to—

(i) Bid prices submitted in response to 
a Federal agency solicitation for sealed 
bids, or lists of those bid prices prior to 
public bid opening;

(ii) Proposed costs or prices submitted 
in response to a Federal agency 
solicitation (for other than sealed bids), 
or lists of those proposed costs or prices;

(iii) Source selection plans;
(iv) Technical evaluation plans;
(v) Technical evaluations of 

proposals;
(vi) Cost or price evaluations of 

proposals;
(vii) Competitive range determinations 

which identify proposals that have a 
reasonable chance of being selected for 
award of a contract;

(viii) Rankings of bids, proposals, or 
competitors;

(ix) The reports and evaluations of 
source selection panels or boards or 
advisory councils; or

(x) Other information marked as 
“SOURCE SELECTION 
INFORMATION—SEE FAR 3.104” 
based Upon a case-by-case

determination by the Head of the 
Agency, his designee, or the contracting 
officer that the information meets the 
standards in subdivisions (k)(l) (i) and 
(ii) of this subsection.

(1) Possible violation  means, for 
purposes of the certification 
requirements under 3.104-9, specifically 
identified or documented circumstances 
that provide a reasonable basis to 
believe that a violation of the Act may 
have occurred. Rumor and hearsay are 
not, by themselves, a reasonable basis 
to conclude that a possible violation 
exists.

(a) Except as specifically provided for 
in this subsection, no person or other 
entity may disclose proprietary or 
source selection information to any 
person other than a person authorized 
by the Head of the Agency to receive 
such information. A person or entity 
who does not know if information is 
proprietary or source selection 
information, or does not know if the 
person or entity may disclose or receive 
such information, shall make the 
inquiries prescribed at 3.104-B(d).

(b) (1) Proprietary and source selection 
information shall be protected from 
unauthorized disclosure in accordance 
with 14.401,15.411* 15.413, applicable 
law, and agency regulations.

(2) Information contained in a bid or 
proposal that bears the legend required 
by 3.104-4(j)(2) shall be considered to be 
proprietary information for purposes of 
the Act. However, information 
contained in a bid or proposal that does 
not bear that legend shall remain 
subject to the restrictions on disclosure 
contained in 15.413,15,509, 24.202, or as 
otherwise required by law.

(c) In determining whether particular 
information is source selection 
information under 3.104-4(k)(2)(xj, the 
originator shall assure that the 
information meets the criteria in 3.104- 
4(k)(l) and consult with agency officials 
as appropriate. Individuals responsible 
for preparing material that may include 
information designated as source 
selection information in accordance 
with 3104-4 (k)(2)(x) shall mark the 
cover page and each page that contains 
source selection information with the 
legend “SOURCE SELECTION 
INFORMATION—SEE FAR 3.104.” 
Although the material described in
3.104— 4(k)(2) (i) through (ix) is 
considered to be source sélection 
information whether or not marked, all 
reasonable efforts shall be made to 
mark such material with this legend.

(d) (1) The head of the agency, or his or 
her designee* or the contracting officer, 
has the authority, in accordance with 
applicable agency regulations or 
procedures, to authorize persons, or 
classes of persons, to receive 
proprietary or source selection 
information when necessary to the 
conduct of the procurement.

(2) For contracts and contract 
modifications in excess of $100,000, the 
head of the agency, or his or her 
designee, shall establish procedures to 
assure that the names of all persons, 
identification of the classes of persons 
and, to the maximum extent practicable 
the names of all individuals within a 
class of persons, authorized access to 
proprietary or source selection 
information at the contracting activity 
are listed in the contract file.

(3) For contracts and contract 
modifications expected to exceed 
$100,000, if proprietary or source 
selection information is authorized to be 
released to Government activities 
outside the contracting activity 
responsible for the conduct of the 
procurement, the head of the office 
receiving the information, or his or her 
designee, shall maintain a list of 
persons, a list of classes, of persons and, 
to the maximum extent practicable, the 
names of all individuals within classes 
of persons, who have been authorized 
access to the proprietary or source 
selection information. The list shall be 
forwarded to the contracting office 
responsible for the conduct of the 
procurement to be included in the 
contract file.

(4) For release to other than 
Government employees, see 15.413-2.
The names of those individuals shall 
also be listed in the contract file when 
the contract or nontract modification is 
expected to exceed $100,000.

(5) The lists prescribed by this 
subsection shall be forwarded to the 
contracting officer for inclusion in the 
contract file within the time specified by 
the contracting officer.

(e) (1) Except as provided in 
subparagraph (e)(4) of this subsection, if 
the contracting officer believes that 
information marked as proprietary (see
3.104-4(j)) is not proprietary, the 
competing contractor that has affixed 
the marking shall be notified in writing 
and given an opportunity to justify the 
proprietary marking. If the competing 
contractor agrees that the material is not 
proprietary information, or does not 
respond within the time specified in the 
notice, the contracting officer may 
remove the proprietary marking and the 
information may be released.
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contractors as proprieta • information 
In accordance with applicable law and 
regulation. 

(2) lnfonnation shall be con ider d 
proprietary infonnation, for purpo es of 
ection 27 of the Act, only when-

(i) An attached transmittal document, 
such as a cover page or the label of a 
magnetic mi:!dia stora container, is 
clearly marke wi h a restrictive legend: 

nd 
(ii) The specific portions of the • 

information whose disclosure the 
competing con rsctor desir I to re trict 
are clearly and seperat ly marked. 

(3} Propnetary infonnation does not 
include information-

(i) That is otherwise available ~ithout 
restrictions to the Government, another 
competing contractor, or the public; 

(ii) Contained in bid documents 
following bid opening (but see 14.404--4); 
or 

(iii) That the contracting officer 
determines to release in accordance 
with 3.1 (d). 

(k}(l) Source selection informotio11 is 
information, including infonnatlon 
11tored in electronic, magnetic, audio or 

ideo formats, which is preper d or 
developed for use by the Go emment to 
conduct a particular pro ur m nl and-

(i} The disclosure of w ich o a 
r.ompeting contractor Vllu.ld je'>pardize 
the ·ntegrity 01 suores,fol completion of 
the procurement concerned; and 

(Ii} s required Ly 9tatute, regulation, 
ur order to be secured in a ource 

lection file or other facility to prevent 
Jiscl sure. 

(2) Source selection inform tion is 
limited to-

(1) Bid prices submit din response to 
a Federal gency solicl etion for sealed 
bids. or lis of those bid prices prior to 
pu lie bid opening: 

(ii} Propos d costs or prices submitted 
in response to a Federal agency 
solici ation (for other than sealed bid ), 
or Ii ts of tho e proposed cost11 or prices; 

(iii) Source selection Ian : 
(iv) Techni~l e •a!uation plans: 
(v) 'fechnic I evaluation of 

propo,:;als: 
( ·1) Cos or pri e aluations of 

propos I : 
(vii) Comp titive range determinations 

which idPntify proposals th t have a 
reasonable chance of being selected for 
ward of a contract; 
( li) Rankings of bids. propo a!s, or 

competitors; 
(ix) The reports and evaluations of 

i;ource selection panel or boards or 
advisory councils: or 

( } Other information ma ked as 
"SOURCE SELECTIO 
I FORMATION-SEE FAR 3.10-1" 
hased upon case-by-case 

determination by the Head of the 
Ager:r. ', his de ignee, or the contracfng 
offi er th t the infonnation meets he 
tondards In subdivisions (k)(l) (i) and 

(ii) of this subsection. 
(1) Possible viololion means. for 

pu:poses of the certifies I n 
requirements under 3.104--9, pec1fically 
id ntified or documented circumstances 
that provide a reasonable basis to 
belie e that a iolation of the Act may 
have occurred Rumor and hears.iy are 
not. by themselves, a rea onaule basis 
to conclude th ta pos111ble violation 
exist.,. 

3.104-5 Dfsc:lo ure, protecflon, and 
martdng of proprietary and aourc. 
Mlectlon Information. 

(a) Except as specifically provid d for 
i this subsection, no person or other 

ntity may di ·close proprietary or 
source election information to any 
person other than a person authorized 
by the Head of the Agency to receive 
such information. A person or entity 
who does not know if informalio1 i 
proprit>tary or source selection 
inform ior or doP.s not kTJoW if the 
per,on or entity m y di closn or r ceivt> 
such informa fon. shall make the 
inquiries p e cribed t 3.1 ~, ). 

(b) 1) Proprie ary and sour ·e e c ·on 
information shall bH pwtected from 
undulhorzerl disclosur in accord,mce 
" ' th 1 . 1, 15.411, 15.413, applicdble 
lc1w, and ag1mc regulations. 

(2} Informs ion contained :n bid or 
propc111 I that b are the legend required 
by 3.104-4(j)(2) shall be considei d to be 
prop1ie ary information fo, purpos s of 
the Act. Ho 1::ver, infom1ation 
contain1; in bid or propose that docs 
not bear that I gend haU r m in 
subj<>i:t to he restrictio s on disclosure 
contain d in 1 S.413, 15 509 24 '?02, or as 
otherwise required by la v. 

(c) In determming wh the. porticuldr 
information is source sele.,tion 
information under 3.1 (k)(2)(x), he 
on m tor hall as ure the th 
mform11tion meets the criteria in 3.1 
4(1-)(1) nd consult with agency officials 
as 1tpproprlate Jndi duals resp n. ible 
for prep11ring material that may include 
information desi nated as sour 
selection information in ac rd ncP 

itb 3 104-4 (k)(2)(x) shull m r the 
cover page and each page that contains 
ource eel ction information itl !he 

I gend ' SOURCE ELECTIO 
l iFOR TION-SEE P R 3.104," 
Although the material described in 
3.104-4(k)(2) (i) through (i ) Is 
c-ons'·fered to be sourc election 
information whether or not m rked, all 
re1 son ble fforts shall be m d to 
mark sur.h material with this le 1md. 

(d)(l) The head of the enc , or his or 
her de ignee, or the contracting officer. 
has the authority, in accordance wllh 
applic:able gen y regulations or 
procedures, to authorize persons, or 
classes or p ons, to receive 
proprietary or ource selection 
lnfo1mation wh n necessary to the 
conduct of the procurement. 

(2) For conlrac and contract 
modifications in e cess ofSl.00,000, lhe 
heud of the agency, or his or her 
designee. shall establi h procedures to 
as ur that the n mes of all persons, 
identificati n of the classes of person 
and, to the me imum extent practicable 
the names of all indiv'duals within a 
cla s of persons, authorized access to 
proprietary or source selection 
information at the contracting acti •it 
are listed in th contract file. 

(3} For contracts and contract 
modificnlions expected toe ceed 
100,000, if proprietary or sourc 

SP! r..tion information is authorized to b 
relea d to Government activiti s 
outside the contracting activity 
re pon~ible for the conduct of the 
procurement. th h ad of the office 
1 cceiving the informs ion. r hi or her 
dr,11i n e, shall main in Ii t of 
pen.on , a list of cla se of p r ons and, 
to the ma imum I nt prachc blt>, the 
nam of all individuals within classes 
of persons, who ha e b n authorized 
a cess lo the proprietary or 11ourc 
s lr.r,tion information. The list shall be 
forwarded to the contracting offic 
respon ihl for U1e conduct of the 
procurl'menl lo l,e included in the 
1onlrai;t fil .. 

r ) F r r.~I as to other th n 
,o ernment emplo e , see 15.413-2 

The names of tho r. m !1\ 1duRI hall 
al o l,e Ii led in th • contract file · h n 
th contract or contr ct modific tion i 
exp clcd to exr:eed $100.000. 

(SJ Th Ii ts pre cribed by this 
ub ection hall be forwarded to the 

contracting offic~r for inclusion In lhe 
contract file ithin th time pe ,ified by 
lhe contr cling officer. 

( )(1) E cept as provided in 
ubpar· gr ph (e)(4) of this ubsection, if 

t .e contr cting officer belie es that 
informs ion marked as proprietary (see 
3.104-4(j)) is not proprietary, the 
competing contractor that has affi ed 
the marking haJI be notified in writing 
and g1 •en an opportunity to justify th 
proprietary marking. If the competing 
contr ctor agree that the meteri Ii not 
proprfolary information, or docs not 
respond within the time pecified In the 
notice, th contracting officer may 
remove the propriPtary marking and the 
informatiim n1Ay b released. 
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(2) After reviewing any justification 
submitted by the competing contractor, 
if the contracting officer determines that 
the proprietary marking is not justified, 
the contracting officer shall so notify the 
competing contractor in writing.

(3) Information marked by the 
competing contractor as proprietary 
shall not be released until—

(i) The review of the contractor’s 
justification has been Completed; or

(ii) The period specified for the 
contractor’s response has elapsed, 
whichever is earlier.
Thereafter, the contracting officer may 
release the information.

(4) With respect to technical data that 
are marked proprietary by a competing 
contractor, the contracting officer shall 
generally follow the procedures in 
27.404(h).

(f) Nothing in 3.104 prohibits 
competing contractors from disclosing or 
authorizing die Government to disclose 
their company-specific proprietary 
information to any other person or entity 
where not otherwise prohibited by law.

(g) Proprietary markings under 3.104 
do not limit the Goveramenf s  use of 
technical data to which the Government 
has rights.

(h) Source selection or proprietary 
information that is properly in the 
possession of a competing contractor as 
a result of a prior disclosure that was 
not prohibited by die Act shall not be 
considered to have been solicited or 
obtained, direcdy or indirectly, in 
violation of the A ct

(i) Nothing in 3.104 shall be construed 
to authorize the withholding of any 
information pursuant to a proper request 
from the Congress, any committee or 
subcommittee thereof, a Federal agency, 
any board of contract appeals of a 
Federal agency, the Comptroller 
General, or an Inspector General of a 
Federal agency, except as otherwise 
authorized by law or regulation. Any 
such release which contains proprietary 
or source selection information shall 
clearly notify the recipient that the 
information or portions thereof are 
proprietary or source selection 
information related to the conduct of a 
Federal agency procurement whose 
disclosure is restricted by section 27 of 
the Act.

3.104-6 Restrictions on employment or 
business opportunity discussions between 
competing contractors and procurement 
officials.

(a) Applicability to procurement 
officials. During the conduct of a 
Federal agency procurement, subsection 
27(b)(1) of the Act prohibits an 
individual who has become a 
procurement official from knowingly,

directly or indirectly, soliciting or 
accepting from or discussing with any 
officer* employee, representative, agent, 
or consultant of a competing contractor, 
future employment or business 
opportunity. Subsection 27(b)(1) of the 
Act also applies to individuals acting as 
procurement officials on behalf of the 
procuring agency who are, or are 
employed by, contractors, 
subcontractors, consultants, experts, or 
advisors (other than employees of a 
competing contractor). The prohibition 
in subsection 27(b)(1) does not apply to 
a procurement official-—

(1) After the contract has been 
awarded, the procurement canceled, or 
the contract modification has been 
executed;

(2) After the procurement official 
leaves Government service;

(3) Who is, or is employed by, a 
contractor, subcontractor, consultant, 
expert, or advisor, after such 
procurement official ceases to act on 
behalf of, or provide advice to, the 
procuring, agency concerning the 
procurement;

(4) Described in paragraph (c) of this 
subsection who has received written 
authorization for recusal from further 
participation in a procurement and who 
has in fact discontinued participation in 
the procurement

(5) Whose only communication with a 
competing contractor is for the purpose 
of—

(i) Rejecting an unsolicited offer of 
employment or business opportunity; or

(ii) Advising the competing contractor 
that he or she must seek recusal in 
accordance with paragraph (d) of this 
subsection prior to any discussions 
regarding the unsolicited offer. A 
procurement official who wishes to 
conduct such discussions with the 
competing contractor shall promptly 
submit a recusal proposal.

(b) A pplicability to competing 
contractors. During the conduct of a 
Federal agency procurement, subsection 
27(a)(1) of the Act prohibits a  competing 
contractor from knowingly, directly or 
indirectly, offering or promising to, or 
discussing with, a procurement official 
any future business or employment 
opportunity. The prohibition does not 
apply to—

(1) An initial contact for the sole 
purpose o f determining whether an 
individual or other entity is able to 
engage in discussions concerning future 
employment or business opportunity 
either because the individual or entity 
has been recused or is not a 
procurement official.

(2) A contact or discussion with an 
individual or other entity who may 
engage in such contact or discussion

under subparagraphs (a)(1) through 
(a)(4) of this subsection.

(c) E lig ib ility  fo r recusal. An 
individual or other entity who is a 
procurement official may be eligible for 
recusal if the individual or entity has not 
participated personally and 
substantially in—

(1) The evaluation of bids or 
proposals, the selection of sources, or 
the conduct of negotiations in 
connection with such solicitation or 
contract during the period beginning 
with the issuance of a procurement 
solicitation and ending with the award 
of a contract or cancellation of a 
procurement; or

(2) H ie evaluation of a proposed 
modification, or the conduct of 
negotiations during the period beginning 
with the negotiation of a modification of 
a contract and ending with an 
agreement to modify the contract or a 
decision not to modify the contract.

(d) Recusal proposal. An eligible 
procurement official who wishes to 
discuss future employment or business 
opportunities with a competing 
contractor during the conduct of a 
procurement shall submit to the Head of 
the Contracting Activity (HCA), or his or 
her designee, prior to initiating or 
engaging in such discussions, a written 
proposal of disqualification from further 
participation in the procurement which 
relates to that competing contractor. 
Concurrent copies of the written 
proposal shall be submitted to the 
contracting officer, the Source Selection 
Authority if the contracting officer is not 
the Source Selection Authority, and the 
procurement official's immediate 
supervisor. As a minimum, the proposal 
shall—

(1) Identify the procurement involved;
(2) Describe the nature of the 

procurement official’s participation in 
the procurement and specify the 
approximate dates or time period of 
participation; and

(3) Identify the competing contractor 
and describe its interest in the 
procurement.

(e) Suspension from  participation in a 
procurement. The contracting officer, or 
the Source Selection Authority if the 
contracting officer is not the Source 
Selection Authority, may suspend the 
individual’s or entity’s participation in 
the procurement pending evaluation of 
the recusal proposal. Notwithstanding 
submission of a recusal proposal or 
suspension from participation in a 
procurement, an individual or entity 
snail not solicit or engage in discussions 
of employment or business opportunity 
until authorized in writing by the HCA 
or his or her designee.
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(2) After reviewing any justificalion 
submitted by the com~hng contractor, 
if the contracting officer detennines that 
the proprietary marking is nol justified. 
the contracting officer shall so notify the 
competing contractor in writing. 

(3) Information marked by the 
competing contxactor as proprietary 
shall not be released unlil-

(i) The review of lhe contractor'• 
justification has been completed; or 

(ii) The period specified for the 
contractor's response has elapRcd. 
whichever ls earlier. 
Thereafter. the contracting officer may 
release the information. 

(4} With respect to technical data that 
are marked proprietary by a competing 
contractor, the contracting officer shall 
generally follow the procedures ln 
27.404(h). 

(f) Nothing In 3.104 prohibits 
competing contractors from disclosing or 
authorizing the Government to disclose 
their company-specific proprietary 
Information to any other person or entity 
where not otherwise prohibited by law. 

(g) Proprietary markings under 3.104 
do not limit the Covemment's use of 
technical data to which the Government 
has rights. 

(h) Source selection or proprietary 
Information that is properly in the 
possession of a competing contractor as 
a rel!ull of a prior disclosure that was 
not prohibited by the Act shall not be 
considered to have been solicited or 
obtained. directly or indirectly, in 
violation of the Act. 

(i) Nothing in 3.104 shall be construed 
to authorize the wilhhoWing of any 
Information pursuant to a proper request 
from the Congress, any committee or 
subcommittee thereof, a Federal agency. 
any board of contract appeals of a 
Federal agency. the Comptroller 
General. or an Inspector General or 11 

Federal agency, except as otherwise 
authorized by law or regulation. Any 
such release which contains proprietary 
or source selection information shall 
clearly notify the recipient that the 
information or porlioM thereof are 
proprietary or source sP.lectlon 
information related to the conduct of a 
Federal agency procurement whose 
dillclosure is restricted by section 27 of 
the Ac t. 

3.104-6 Reatrtetlona on employrneilt or 
bialneaa opportunity dtscualonll between 
cofflf)etlng contnct01'11 and Pl'~ 
officials. 

(a) llpplicability to procurement 
officials. During the conduct of a 
Federal agency procurement. sub eetion 
27(b)(1} of the Act prohibits an 
individual who has become- a 
procurement official from knowingly. 

directly or indirectly, soliciting or 
accepting from or discWl8ing with any 
officer, employee, representative, agent, 
or consultant of a competing contractor, 
future employment or buainess 
opportwlity. Subsection 27(b)(1) of the 
Act also applies to individuals acting as 
procurement officials on behalf of the 
procuring agency who are. or are 
employed by, contractors. 
subcontxactors. consultants, experts, or 
advisors (other than empl()yees of a 
competing contractor). The prohibition 
in subsection 27(b)(1) does not apply to 
a procurement official-

(t J After the contract has been 
awarded. the procurement canceled. or 
the contract modification has been 
executed: 

(2) After the procurement official 
leaves Government service; 

(3) Who is, or is employed by, a 
contractor, subcontractor. cousultant. 
expert. or advisor, after such 
procurement official ceases to act on 
behalf of, or provide advice to. the 
procuriog agency concerning the 
procurement; 

(4) Described in paragraph (c) of this 
subsection who has received written 
authorization for rccusal from further 
participation in a procurement. and who 
has in fact discontinued participation in 
the procurement 

(5) Whose only communication with a 
competing contractor is for the purpose 
of-

(1) Rejecting an unsolicited offer of 
employment or business opportunity: or 

(ii) Advising the competing contractor 
that he or she must seek recusal in 
accordance with paragraph (d) of this 
subsection prior to any discussions 
regarding the unsolicited offer. A 
procurement official who wishes to 
conduct such discussions with the 
competing contractor shall promptly 
submit a rccusal proposal. 

(b) Applicabi1ity to competing 
contractors. During the conduct of a 
Federal agency procurement, subsection 
27(a)(1) of the Act prohibits a competing 
contractor from knowingly, directly or 
indirectly, offering or promising to, or 
disCU88ing with, a procurement official 
any future business or employment 
opportunity. The prohibition docs not 
applyto-

(tJ All initial contact for the sole 
purpo5e of determining whether an 
individuaJ or other entity ia able to 
engage In discussions concerning future 
employment or business opportunity 
either because the individual or entity 
has been recused or is not a 
procurement official. 

(2} A contact or discussion with 81'1 

individual or other entity who may 
engage In such contact or discussion 

under subparagraph• {a}(1) through 
(a)(4) of this subsection. 

(c} Eligibility for recusal. An 
individual or other entity who is a 
procurement official may be eligible for 
recusal if the individual or entity has not 
participated pel'Sonally and 
substantially ln-

(t) The evaluation of bids or 
proposals, the selection of sources. or 
the conduct of negotiations in 
connection with such 1olicitatlon or 
contract durin.g the period beginning 
with the issuance of a procurement 
solicitation and ending with the award 
of a contract or cancellation of a 
procurement; or 

{2) The evaluation of a proposed 
modification, or lhe conduct of 
negotiatioM during the period beginning 
with the negotiation of a modification of 
a contract and ending with an 
agreement lo modify the contract or a 
decision not to modify the contract. 

(d} Recusal proposal. An eligible 
procurement official who wishes to 
discui;s future employment or business 
opportunities with a competing 
contractor during the conduct of a 
procurement shall submit to the Head of 
the Contracting Activity (HCA). or his or 
her designee, prior to initiating or 
engaging in such discussions, a written 
proposal of disqualification from further 
participation in the procurement which 
relates lo that competing contractor. 
Concurrent copies of the written 
proposal shall be submitted to the 
contracting officer, the Source Selection 
Authority if the contracting officer is not 
the Source Selection Authority, and the 
procurement official's immediate 
supervisor. As a minimum, the proposal 
shall-

(1) Identify the procurement involved; 
(2) Describe the nature of the 

procurement official'• participation In 
the procurement and specify the 
approximate dates or time period of 
participation; and 

(3) Identify the competini contractor 
and describe its interest in the 
procurement. 

(e) Suspension from participation in a 
procurement. The contracting officer. or 
the Source Selection Authority if the 
contracting officer is not the Source 
Selection Authority, may suspend the 
indi\·idual's or entity's participation in 
the procurement pending evaluation of 
the recusal proposal. Notwithstanding 
submission of a recusal proposal or 
suspension from participation in a 
procurement. an individual or entity 
snail not solicit or engage in discussions 
of employment or business opportunity 
until authorized in writing by the HCA 
or his or her dcsignee. 



Federal Register /  Vol. 55, No. 173 /  Thursday, September 6, 1990 /  Rules and Regulations 36789

(f) Evaluation o f recusal proposal. (1)
If the HCA or his or her designee 
determines that the procurement 
official’s further participation is not 
essential to the activity’s conduct of the 
procurement and that recusal will not 
jeopardize the integrity of the 
procurement process, the HCA may, 
after consulting with the agency ethics 
official, grant written approval of the 
recusal proposal. In evaluating the 
recusal proposal, the HCA or his or her 
designee may consider any relevant 
factors, including—

(1) The importance of the procurement 
official's role to the completion of the 
procurement action;

(ii) The procurement official’s prior 
participation in key procurement 
decisions and actions;

(iii) The timing of the proposal in 
relation to significant procurement 
milestones; and

(iv) Potential disruption to the 
procurement schedule as a result of the 
procurement official’s recusal,

(2) The HCA or his or her designee 
may request that any person, including 
the procurement official, the Source 
Selection Authority, the contracting 
officer or the procurement official’s 
immediate supervisor, provide any 
additional information necessary to 
evaluate the recusal proposal

(3) Any rejection of the recusal
proposal shall be in writing and shall 
state the basis for rejection. A 
determination by the HCA or his or her 
designee to reject a recusal proposal 
shall be final. Rejection of a 
Government officer’s or employee’s 
recusal proposal shall not be deemed to 
be an adverse personnel action or be 
subject to agency or negotiated 
grievance procedures. /

(g) Duration o f recusal. A 
procurement official whose recusal 
proposal has been approved shall be 
disqualified—

(1) As a minimum, for any period 
during which future employment or 
business opportunities with the 
competing contractor have not been 
rejected by either the procurement 
official or the competing contractor, or

(2) For the period the procurement 
official and competing contractor have 
an employment or business relationship 
or an arrangement concerning future 
employment or business relationships.

(h) Reinstatement to participation in a 
procurement. Subsequent to a period of 
disqualification, if an agency wishes to 
reinstate the procurement official to 
participation in the procurement, the 
HCA or his or her designee may 
authorize immediate reinstatement or, in 
his or her discretion, may authorize 
reinstatement following whatever

additional period of disqualification he 
or she determines is necessary to ensure 
the integrity of thé procurement process. 
It is within the discretion of the HCA, or 
his or her designee, to determine that 
the procurement official shall not be 
reinstated to participation in the 
procurement. In determining that any 
additional period of disqualification is 
necessary, the HCA or his or her 
designee shall consider any factors that 
might give rise to an appearance that the 
procurement official acted without 
complete impartiality with respect to 
issues involved in the procurement.

3.104-7 Postemployment restrictions 
applicable to Government officers and 
employees serving as procurement officials 
and certifications required from 
procurement officials leaving Government 
service.

(a) Subsection 27(e)(4) of the Act 
provides that if a procurement official 
leaves the Government during the 
conduct of a procurement expected to 
result in a contract or modification in 
excess of $100,000, such official shall 
certify to the contracting officer that he 
or she understands the continuing 
obligation, during the conduct of the 
procurement, not to disclose propriety or 
source selection information related to 
such agency procurement. This 
certification requirement also applies to 
individuals acting as procurement 
officials on behalf of the procuring 
activity who are, or are employed by, 
contractors, subcontractors, consultants, 
experts, or advisors other than 
employees of the competing contractor 
when such individuals, during the 
conduct of the procurement, cease to 
function as procurement officials for the 
procurement.

(b) Subsection 27(f)(1)(A) of the Act 
prohibits a current or former 
Government officer or employee, as 
defined in 3.104-4(d), who was a 
procurement official with respect to a 
particular procurement, from knowingly 
participating in any manner in 
negotiations as an officer, employee, 
representative, agent, or consultant of a 
competing contractor leading to the 
award or modification of the contract 
for such procurement. This restriction 
not only includes representing the 
competing contractor in negotiations 
with the contracting activity, but also 
includes providing advice or information 
for the specific purpose of influencing 
negotiation strategies. For purposes of 
this restriction, “negotiation strategies” 
mean the contractor’s approach to the 
preparation and presentation of its offer 
or the conduct of negotiations with the 
Government. This restriction does not 
apply to providing scientific, technical,

or other advice that is unrelated to 
negotiation strategies. This restriction 
lasts for 2 years from the date of the 
individual’s last personal and 
substantial participation in the Fédéra* 
agency procurement.

(c) Subsection 27(f)(1)(B) of the Act 
prohibits a current or former 
Government officer or employee, as 
defined in 3.104-4(d), who was a 
procurement official with respect to a 
particular procurement, from knowingly 
participating personally and 
substantially on behalf of the competing 
contractor in performance of the 
contract To participate “personally and 
substantially” requires the presence of 
both direct and significant involvement 
in the performance of the specific 
contract. The performance of general 
engineering, scientific or technical work, 
or providing general budgetary or policy 
advice, shall not be considered personal 
and substantial participation on behalf 
of a competing contractor in the 
performance of the contract for which 
the Government officer or employee is 
or was a procurement official. Where 
participation is on behalf of a competing 
contractor who is a subcontractor, the 
significance of that participation will be 
determined in relation to the prime 
contract This restriction lasts for 2 
years from the date of the last personal 
and substantial participation in the 
Federal agency procurement.

(d) The restrictions in paragraphs (b) 
and (c) of this subsection do not apply 
to—

(1) Individuals acting as procurement 
officials on behalf of the procuring 
agency who are or were, or who are or 
were employed by, contractors, 
subcontractors, consultants, experts, or 
advisors and who are not Government 
officers or employees as defined in
3.104-4(d).

(2) Participation in the negotiation or 
performance of any other contract of the 
competing contractor.

(3) General scientific and technical 
work on an independent research and 
development project, unless such work 
involves the negotiation or performance 
of a specific contract that the individual 
worked on as a Government employee.

(4) Participation with respect to a 
subcontractor who is a competing 
contractor unless—

(i) The subcontractor is a first or 
second tier subcontractor and the 
subcontract is for an amount that is in 
excess of $100,000; or

(ii) The subcontractor significantly 
assisted the prime contractor with 
respect to negotiation of the prime 
contract; or
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(0 Evaluation of recusal proposal. (1) 
Uthe HCA or his or her desiguee 
determines that the procurement 
official's further participation is not 
essential to the activity's conduct or the 
procurement and that recusal will not 
jeopardize the integrity of the 
procurement process. the l (CA may, 
after consulting with the agency ethics 
official. grant written epprovaJ of the 
recusal proposal. In evaluating the 
recusal proposal, the HCA or his or her 
designee may consider any relevant 
factors, including--

(i) The Importance of the procurement 
official's role to the completion of the 
procurement action; 

(ii) The procurement official's prior 
participation in key procurement 
decisions and actions; 

(iii) The timing or the proposal in 
relation to significant procurement 
milestones: and 

(iv) Potential disruption to the 
procurement schedule as a result of the 
procurement official's recusal. 

(2) The HCA or his or her designee 
may reque1t that any person, including 
the procurement official, the Source 
Selection Authority, the contracting 
officer or the procurement official's 
immediate supervisor, provide any 
additional information necessary to 
evaluate the recusaJ proposal. 

(3) Any rejection of the recustil 
proposal shall be in writing and shall 
state lhe basie for rejection. A 
determination by the HCA or his or her 
designee to reject a recusal proposal 
shall be final Rejection of a 
Government officer's or employee's 
recuse! proposal shall not be deemed to 
be an adverse personnel action or be 
subject to agency or negotiated 
grievance procedures. 

(g) Duration of recusal. A 
procurement official whose recusul 
proposal has been approved shall be 
disquaJified-

(1) Al a minimum, £or any period 
during which future employment or 
business opportunities witb the 
competing contr&ctor have not been 
rejected by either the procurement 
official or lhe competing contractor; or 

(2) For the period the procurement 
official and competing contractor have 
an employment or business relationship 
or an arrangement concerning future 
employment or business relationships. 

(h) Reinstatement to participation in a 
procurement. Subsequent to a period of 
disqualification, 1f an agency wishes to 
reinstate the procurement official to 
participation in the procurement, the 
HCA or his or her designee may 
authorize Immediate reinsta tement or. in 
his or her discretion. may authorize 
reinstatement following whatever 

additional period of disqualiflcalion he 
or she determines is necessary to ensure 
the integrity o[ the procurement process. 
It is within the discretion of the HCA. or 
his or her designee. to determine that 
the procurement official shall not be 
reinstated to participation lo the 
procuremenL ln determinlng that any 
additional period of disqualification ls 
necessary, the HCA or his or her 
deslgnee shall consider any £actors that 
might give nse to an appearance that the 
procurement official acted without 
complete impartiality with respect to 
issues involved in the procurement. 

3.104-7 Post4"1!ployment restrictions 
appllcable to Govemment offlcen and 
employ ... a«vlng u procurement offlclall 
and certlflcatlon1 required from 
procurement offlctall leavtng Government 
Mnlce. 

(a) Subsection 27(e)(4) of the Act 
provides that if a procurement official 
leavea the Government during the 
conduct of a procurement expected to 
result in a contract or modification in 
excess of $100,000, such official shall 
certify to tho contracting officer that he 
or she understands the continuing 
obligation, during the conduct of the 
procurement. not to disclose propriety or 
source selection Information related to 
such agency procurement. This 
certification requirement also applies to 
individuals acting as procurement 
officials on behalf of the procuring 
activity who ere, or are employed by. 
contractors. subcontractors, consultants. 
experts, or advisors other than 
employees of the competing contractor 
when such individuals, during the 
conduct of the procurement. cease to 
function as procurement officials for the 
procurement. 

(bl Subsection 27(f)(1)(A) of the Act 
prohibits a current or former 
Government officer or employee, as 
defined ln 3.104-4(d), who was a 
procurement official with respect to a 
particular procurement, from knowingly 
partlcipaling in any manner in 
negotiations as an officer, employee, 
representative, agent, or consultant of a 
competing contractor leading to the 
award or modification of the contract 
for such procurement. This restriction 
not only Includes representing the 
competing contractor in negotiations 
with the contracting activity, but also 
Includes providing advice or information 
for the specific purpose of influencing 
negotiation strategies. For purposes of 
this restriction, "negotiation strategies" 
mean the contractor's approach to the 
preparation and presentation of Its offer 
or the conduct of negotiations with the 
Government. This restriction does not 
upply to providing scientific. technical. 

or other advice that ts unrelated to 
negotiation strategies. This restriction 
lusts for 2 years from the date or the 
individual's last personal and 
substantial participation in the Fedcra' 
agency procurement 

(c) Subsection 27(£)(l){B) of the Act 
prohibits a current or fonner 
Government officer or employee. as 
defined in 3.104-4{d), who was a 
procurement official with respect to o 
particular procurement, from knowingly 
participating personally and 
substantially on behalf of the competing 
contractor in performance of the 
contract To participate •·personally and 
substantially'' requires the presence o[ 
both direct and significant involvement 
In the performance of the specific 
contract. The perform11nce of general 
engineering, scientific or technical work. 
or providing general budgetary or policy 
advice. shall not be considered personal 
and substantial participation on behalf 
of a competing contractor in the 
performance of the contract for which 
the Government officer or employee is 
or was a procurement officiuJ. Where 
participation ls on behalf or a competing 
contractor who is a subcontractor, the 
significance or that participation wUI be 
determined in relation to the prime 
contract. This restriction Iasis for 2 
years from the date of the last personal 
and substantial participation in the 
Federal agency procurement. 

(d} The restrictions In paragraphs (b) 
and {c) of this subsection do not apply 
to-

(1) Individuals acting as procurement 
officiuls on behalf of the procuring 
agency who are or were. or who are or 
were employed by, contractors. 
subcontractors, consultants. exports, or 
advisors and who are not Covemment 
officers or employees as defined in 
3.104-4(d). 

(2) Participation in the negotiation or 
performance of any other contract or the 
competing contractor. 

{3) General scientific and technical 
work on an independent research and 
development project, unless such work 
im•olves the negotiation or performance 
of a specific contract that the individual 
worked on as a Government employee. 

(4) Participation with respect to a 
subcontractor who is a competing 
contractor unless-

(i) The subcontractor is a first or 
second tier subcontractor and the 
subcontract is for an amount that is in 
excess of $100,000; or 

(Ii) The subcontractor significantly 
assisted the prime contractor with 
respect to ncgotinhon of the prime 
contract; or 
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(iii) The procurement official involved 
in the award or modification of thé 
prime contract personally directed or 
recommended the particular 
subcontractor as a source for thé 
subcontract; or

(iv) The procurement official 
personally reviewéd and approved the 
award or modification of the 
subcontract. A contracting officer’s 
consent, in accordance with part 44, to 
the placement of a subcontract or, with 
respect to architect-engineer contracts, 
the substitution of a subcontractor, 
associate, or consultant, does not 
constitute approval of the subcontract, 
subcontractor, associate, or consultant. 
Similarly, approval of a contractor’s 
purchasing system does notconstitute 
approval of a particular subcontract or 
subcontractor.

(5) An individual who has been 
granted a waiver by the President in 
accordance with subsection 27(f)(3) of 
the Act. Waivers under that subsection 
may be granted only to a civilian officer 
or employee of the Executive Office of 
the President who, after his or her 
Federal Government employment is 
terminated, is or will be engaged in 
activities at a Government-owned, 
contractor-operated entity at which he 
or she served as an officer or employee 
imniediatley before his or her Federal 
Government employment began,

(6) An individual whose only personal 
and substantial participation in the 
procurement occurred during the period 
December 1,1989, through November 30, 
1990.

3.104-8 Knowing violations, duty to 
inquire, and ethics advisory opinions.

(a) Knowing violations. Neither a 
procurement official nor a competing 
contractor violates the restrictions set 
forth in 3.104-3 unless the prohibited 
conduct is engaged in knowingly. For 
these purposes, conduct is not 
“knowing” when—

(1) A competing contractor engages in 
specific conduct after having satisfied 
the duty to inquire under paragraphs (b),
(c), and (d) of this subsection, or when 
the competing contractor engages in 
conduct based upon good faith reliance 
on an agency ethics advisory opinion 
issued to a current or former 
procurement official under paragraph (e) 
of this subsection.

(2) A procurement official engages in 
specific conduct after having Satisfied 
thé duty to inquire under paragraphs (b),
(c), and (d) Of this subsection or has 
acted in good faith reliance on an ethics 
advisory opinion obtained under 
paragraph (e) of this' subsection.

(b) Duty to inquire—généra i (1) For 
some procurements, neither competing

contractors nor all procurement officials 
will have knowledge as to when the 
conduct of a particular procurement has 
begun. However, certain conduct and 
activities that are prohibited by the Act 
would be inappropriate at any time. 
There are prohibitions on the receipt of 
gratiiities from agency contractors that 
apply without regard to whether an 
employee is involved in the conduct of a 
particular procurement, Similarly, 
potential contractors should not solicit, 
and agency personnel should not offer, 
proprietary or source selection 
information at any time. However, 
potential contractors may offer, and 
Government employees may solicit, 
employment except as prohibited by 
law.

(2) Agency personnel shall be 
presumed to know the procurements for 
which they are procurement officials. 
Contractor personnel are presumed to 
know the procurements for which the 
organization they represent is 
reasonably likely to be competing. 
Individuals who do not know whether 
they are procurement officials, or 
whether the organization they represent 
is or is reasonably likely to become a 
competing contractor, should defer any 
discussions regarding employment until 
these questions are resolved by 
consulting appropriate parties within 
their respective organizations. Agency 
personnel who cannot ascertain, after 
discussions with the contracting officer, 
or the Source Selection Authority if the 
contracting officer is not the Source 
Selection Authority, whether they are 
procurement officials, may request an 
ethics advisory opinion under paragraph
(e) of this subsection for purposes of 
determining their status.

(b) Duty to inquire—employment 
discussions. (1) A contractor who 
wishes to discuss employment 
opportunities with an individual whose 
duties and functions may make that 
individual a procurement official (see
3.104-4(h)) should ask if that individual 
is a procurement official for a 
procurement for which the contractor is 
a competing contractor or is likely to 
become a competing contractor before 
conducting any discussion related to 
employment. A competing contractor 
shall not be considered to have 
knowingly violated the prohibitions set 
forth in subsection 27(a)(1) of the Act 
(see 3.104—3(a)(1)) if the contractor has 
made an inquiry in good faith of the 
possible procurement official and has 
been advised that the individual is not a 
procurement official for any 
procurement for which the contractor is 
or is reasonably likely to become a 
competing contractor, or is advised that 
the procurement official has been

recused from participation in the 
procurement in accordance with 3.104-6.

(2) A procurement official may not, 
solicit or engage in employment or 
business opportunity discussions with a 
competing contractor or a contractor 
who is reasonably likely to become a 
competing contractor unless the 
procurement official has beén recused 
from participation in the procurement in 
accordance with the procurements at
3.104-6.

(3) A procurement official who wishes 
to solicit employment from, or discuss 
employment with, a contractor ¡and does 
not know if the contractor is or is 
reasonably likely to become a 
competing contractor should ask 
whether the contractor is or is 
reasonably likely to become a 
competing contractor on any 
procurement for which the individual is 
serving as a procurement official. The 
procurement official—

(i) May rely on the contractor’s 
representation that it is not or is not 
likely to become a competing contractor, 
and enter into employment or business 
opportunity dicussions with that 
contractor; or

(ii) Shall not, if the contractor 
represents that it is or is reasonably 
likely to become a competing contractor, 
enter into employment or business 
opportunity dicussions with that 
contractor. If the procurement official is 
an eligible procurement official as 
defined at 3.104-6(c), and desires to 
pursue dicussions with that contractor, 
the procurement official must first seek 
and obtain written authorization for 
recusal in accordance with the 
procedures at 3.104-6 before entering 
into further dicussions with that 
contractor.

(4) A procurement official shall not be 
considered to have knowingly violated 
the prohibitions set forth in subsection 
27(b)(1) of the Act (see 3.104—3(b)(1)) if—

(i) The procurement official has made 
inquiry in good faith of the potential 
contractor, and has been advised that 
the contractor is not or will not be a 
competing contractor on a procurement 
under thé responsibility of the 
procurement official; or

(ii) The procurement official has beén 
reçused from participation in the 
procurement.

(d) Duty to inquire-propritetary and 
source selection information. (1) A 
competing contractor shall not be 
considered to have knowingly violated 
the prohibitions in subsection 27(a)(3) of 
the Act (see 3.104-3(a)(3)) if, before 
proprietary or source selection 
information was solicited or obtained, 
the contractor—
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(hi) lbe procurement official involved 
in the ev.:au.J or modification of the 
prime contract personally d1rec!ed or 
recommended lhe particuldr 
subcontractor as a sourcP. for the 
suhcontract: or 

(iv) The procurement official 
personally reviewed and approved the 
award or modification of the 
suhcontrncl. A contracting officers 
consent, in accordance with part 44. to 
lhe placement of a subcontract or, with 
r1:1spect to architecl•engineer contracts, 
lhe substitution or a subcontractur, 
aqsodate. or consultant, does not 
constitute Approval of the subcontract, 
subconlr•1ctor, associate, or consultant. 
Simihirl:i,. dpproval of a contracto1's 
purchasing system does not constitute 
approval of a particular subcontract or 
subcontractor. 

(5) An individual who has been 
granted a wsiver by the President in 
accordance with subsection 2i(f)(3} of 
the Act. Waivers under that subsection 
m<1y be granted only to a civilian officer 
or emplovee of the Executive Office of 
th<? President who, after his or her 
rederal Government employment is 
tmminated, is or will be engag1>d in 
rr.ti\'ilies al a Govemrnent-own1>d, 
mnlraclor-uperated entity al ~hich he 
u.- she i,cn.ed as an officer or employee 
I 11medi11tler before his or her Federal 
C,overnmcnl employment began. 

(~J An Individual whose only perqonal 
ond substantial p>trticipalion in the 
procuremenl occurred during lhc period 
IJecPrnber 1, 1989, through !':ovember 30, 
1!}<)(). 

3.10..,_8 K~owlng vlolatloo,, duty to 
Inquire, and ~thlcs advisory opinions. 

(n) Knowing violations N1:1ithcr a 
procurem1>nt official nor A competing 
contractor violates the restrictions set 
forth in 3.104-3 unless the prohibited 
conduct is engaged in knowingly. for 
the11e purposes. conduct is not 
"knowing" w hcn-

(1 J A competing contractor engages in 
11pecifh; conduct after ha ing satisfied 
the duty lo inquire under paragraphs (b), 
(c), and (d} of this subsection, or when 
the competing contractor engages in 
conduct based upon good faith reliance 
on an agency ethics advisory opinion 
issued to a current or former 
procurement official under paragraph (e) 
of lhis subsection. 

(2) A procurement official engages In 
sp,.cific conduct after having satisfied 
lhe duty tu inquire under paragraphs (b), 
( c), and ( c.l) of this subsection or has 
acted in good faith reliance on an ethics 
ildvisor} opinion obtained under 
paragraph (e} of this subsection. 

(b} Duty lo inquire-pencrol. (1} For 
some p1 ocurements. neither competing 

<.ontractors nor all procurement officials 
will have knowledge as to when the 
conduct of a particular procurement has 
begun. However. certain conduct and 
activities that are prohibited by the Act 
would be inappropriate at any time. 
There arc prohibitions on the receipt of 
gr,Jtuilies from agency contractors that 
apply without regard to whether an 
employee is involved in the conduct or a 
particul.ir procurement. Similarly, 
potential contractors should not solicit, 
and agency personnel should not offer, 
prop:-ietary or source selection 
information at any lime. However, 
potential contractors may offer. and 
Government employees may Aolicil, 
employment except as prohibited by 
law. 

(2) Agency personnel shall be 
presumed to know the procurements for 
which they are procurement officidls. 
Contractor personnel are presumed lo 
know the procurements for which the 
organization they represent is 
reasonably likely to be competing. 
Individuals who do not know whether 
they are procurement of~icial!I, or 
whether the organization they repre"""' 
is or is reasonably likely to become a 
l ompeling contractor, should defer any 
discussions regarding employment until 
these questions are resolved by 
consulting appropriate parties within 
their respective organizations. Agency 
personnel who cannot ascertain, after 
discussions with the contracting officer, 
or the Sow·ce Selection Authoiity if the 
contracting officer is not lhe Source 
Selection Authority, whether they are 
procurement officials, may request an 
ethics advisory opinion under paragraph 
(e) of this subsection for purposes of 
determining their status. 

(b) Duty to inqui~mployment 
discussions. (1) A contractor who 
wishes to discuss employment 
opportunities with an individual whose 
duties and functions may make that 
im.iividuol a procurement official (see 
3.lOoH(b)) should ask ir that individual 
is a p10curement official for a 
procurement for which the contractor is 
a competing contractor or is likely to 
become a competing contractor before 
conducting any discussion related to 
employment. A competing contractor 
shall not be considered to have 
knowingly \'iolated the prohibitions set 
forth in subsection 27(a}(1} of the Act 
(see 3.104-3(aJ(1}) If the contractor has 
made an inquiry in good faith of the 
possible procurement official and has 
been advised that the individual is not a 
procurement official for any 
procurement for which the contractor is 
or is reasonably likely to become a 
competing contractor, or is advised that 
the procurement official has been 

recused from participation in the 
procurement in accordance with 3.1()4.4j. 

(2) A procurement official may not 
solicit or engage in employment or 
business opportunity discussions wilh a 
competing contractor or a contractor 
who is reasonably likely to become a 
competing contractor unless the 
procurement official has been recused 
from participation in the procu1emcnt in 
accordance with the procurements al 
3.104-6. 

[3} A procurement official who wishes 
to solicit employment from, or discu~s 
employment with, a contractor and doe$ 
not know if the contractor is or is 
reasonably likely to become a 
competing contractor should ask 
whether the contractor is or is 
reasonably likely to become a 
competing contractor on any 
procurement for which the individual is 
sen-ing as a procurement official. The 
procurement official-

(i) May rely on the contractor's 
representation that it Is not or is not 
likely to become a competing contractor. 
and enter into employment or businf's~ 
opportunity dicussions with that 
contractor; or 

(ii) Shall not, if the contractor 
reprrscnts that it is or is reasonably 
likely to become a competing contractor, 
enter Jnto employment or business 
opportunity dicussions with that 
contractor. II the procurement official i~ 
an eligible procurement official as 
defined at 3.104-6(c), and desires to 
pursue dicussions with that contractor, 
the procurement official must first seek 
and obtain written authorization for 
recusol in accordance with the 
procedu!'1ls at 3.104-6 before entering 
into further dicussions with thal 
contractor. 

(4) A procurement official shall not be 
considered lo have kr.owingly vioh1tcd 
the prohibitions set forth in subsection 
27(b}ll) of the Act (see 3.104-3(b)(1)) if-

(i} The procurement official has mod(' 
inquiry in good failh of the potenlial 
contractor, and hes been advised that 
the contractor is not or will not be a 
competing contractor on a procurement 
under the responsibility of the 
procurement official; or 

(ii} The procurement official has been 
recused from participation in the 
procurement. 

(d) Duty to inquire-propritetory and 
source selection information. (1} A 
competing contnctor shall not be 
considered to have knowingly violated 
the prohibitions in subsection 27(a}(3) of 
the Act (see 3.104-3(a)(3)} if, before 
proprietary or source selection 
information was solicited or obtained. 
l11e contractor--
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(1) Had made an inquiry in good faith 
of the contracting officer (or, if a 
contracting officer has not been 
appointed, the Head of the Agency or 
his or her designee) regarding whether 
information was proprietary or source 
selection information; and

(ii) Had been advised by such official 
that the information was not proprietary 
or source selection information.

(2) A procurement official shall not be 
considered to have knowingly violated 
the prohibitions in subsection 27(b)(3) of 
the Act (see 3.104-3(b)(3)) if, prior to 
disclosing information, the procurement 
official had made an inquiry in good 
faith of the contracting officer (or, if a 
contracting officer has not been 
appointed, the Head of the Agency or 
his or her designee) and had been 
advised that—

(i) The information was not 
proprietary or source selection 
information; or

(ii) The information is proprietary or 
source selection information and the 
individual to whom the procurement 
official wishes to disclose the 
information has been authorized access 
to such information by the Head of the 
Agency or the contracting officer.

(3) No person who is given authorized 
or unauthorized access to proprietary or 
source selection information shall be 
considered to have knowingly violated 
the prohibition in subsection 27(d) or the 
Act (see 3.104-3(c)) if, before disclosing 
such information, the person:

(i) Had made an inquiry in good faith 
of the contracting officer (or, if a 
contracting officer has not been 
appointed, the Head of the Agency or 
his or her designee) as to whether or not 
the individual to whom he seeks to 
diclose the proprietary or source 
selection information has been 
authorized access to such information 
by the Head of the Agency or the 
contracting officer; and

(ii) Had been adivsed by such official 
that such individual has been so 
authorized.

(e) Ethics advisory opinions. (1) An 
employee or former employee of an 
agency who is or was a procurement 
official may request an ethics advisory 
opinion from the agency ethics official 
as to whether specific conduct which 
has not yet occurred woudl violate 
section 27 of the A ct An individual who 
cannot determine, after dicussions with 
the contracting officer (see 
subparagraph (b)(2) of this subsection), 
if he or she is or was a procurement 
official may request an ethics advisory 
opionion for the purpose of determining 
his or her status. Ethics advisory 
opinions may riot be obtained, however.

for the purpose of establishing 
whether—

(1) Prior to bid opening or receipt of 
proposals, a particular contractor is a 
competing contractor;

(ii) Items of information constitute 
proprietary or source selection 
information as defined in 3.104-4; or

(iii) Proprietary or source selection 
information may be disclosed.
Questions regarding proprietary and 
source selection information shall be 
referred to the contracting officer or, if a 
contracting officer has not been 
appointed, the Head of the Agency or 
his or her designee (se subparagraphs
(d)(1) through (d)(3) of this subsection). 
Questions regarding a contractor’s 
status as a competing contractor shall 
be resolved in accordance with 
subparagraph (c)(3) of this subsection.

(2) The request for an advisory 
opinion shall be submitted in writing, 
shall be dated and signed, and shall 
include all information reasonably 
available to the procurement official or 
former procurement official that is 
relevant to the inquiry. As a minimum, 
the request shall include—

(i) Information about the procurement 
in which the individual was or is 
involved, including contract or 
solicitation numbers, dates of solictation 
or award, and a description of the goods 
or services procured or to be procured;

(ii) Information about the individual’s 
participation in the procurement, 
including the dates or time periods of 
that participation, and the nature of the 
individual's duties or responsibilities;

(iii) Information about the competing 
contractor who would be a party to the 
proposed conduct, and the nature of the 
competing contractor’s interest in the 
procurement.

(iv) A description of the possible 
gratuity or other thing of value if the 
request concerns conduct that might 
violate the prohibition of subsection 
27(b)(2) of die Act. It shall be the 
responsibility of the individual 
requesting an advisory opinion to 
furnish an appraisal or good faith 
estimate of market value where the 
value of an item is in question.

(v) Specific information about the 
particular duties to be performed on 
behalf of the competing contractor if  the 
request concerns conduct that might 
violate either or both of the prohibitions 
of subsection 27(f) of the Act. Where the 
issue concerns whether employment 
with a subcontractor is permissible 
under subsection 27(f)(2), the request 
shall include information about the 
subcontract level and dollar amount, the 
subcontractor’s role in assisting the 
prime contractor in negotiating the

prime contract, and the individual’s role 
in directing or recommending the 
subcontractor to the prime contractor as 
a source for the subcontract or 
reviewing and approving the award or 
modification of the subcontract.

(3) Within 30 days after the date a 
request containing complete information 
is received, or as soon thereafter as 
practicable, the agency ethics official 
shall issue an opinion as to whether 
proposed conduct is proper or would 
violate section 27 of the Act.

(i) Where complete information is not 
included in the request, the agency 
ethics official may ask the requester to 
provide any information reasonably 
available to that person, and the 30-day 
period will run from the date that 
additional information is received. 
Additional information may also be 
requested from other persons, including 
the Source Selection Authority, the 
contracting officer, or the requester’s 
immediate supervisor.

(ii) Where the opinion cannot be 
issued within 30 days, the reason for the 
delay will be documented in the file. 
Acceptable reasons for delay include, 
but are not limited to, the necessity for 
the agency ethics official to 
independently develop information not 
reasonable available to the requester, or 
to verify questionably information 
furnished by the requester.

(iii) In issuing an opinion, the agency 
ethics official may rely upon the 
accuracy of information furnished by the 
requester or other agency sources, 
unless he has reason to believe that the 
information is fraudulent, misleading, or 
otherwise incorrect.

(4) A copy of the request and ethics 
advisory opinion shall Be retained for a 
period of 6 years. Agencies shall not 
provide copies of the advisory opinions 
to any person other than the requester, 
except with the express authorization of 
the requester or where release is 
otherwise permitted by law.

(5) Where the requester engages in 
conduct in good faith reliance upon an 
ethics advisory opinion, or a competing 
contractor engages in conduct based 
upon good faith reliance on the 
requester’s ethics advisory opinion, 
neither the requester nor the competing 
contractor shall be found to have 
knowingly violated the restriction in 
issue. Where the requester or the 
competing contractor has actual 
knowledge or reason to believe that the 
opinion is based upon fraudulent, 
misleading, or otherwise incorrect 
information provided by the requester, 
their reliance upon the opinion will not 
be deemed to be in good faith.
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(i) Had made an inquiry in good faith 
of the contr1tcting officer ( or, if Ii 

contracting officer has not been 
appointed, the Head of the Agency or 
his or her designee) regarding whether 
information was proprietary or source 
selection infonnation; and 

(ii) Had been advised by such official 
that the information was not proprietary 
or source selection information. 

(2) A procurement official shall not be 
considered lo have knowingly violated 
the prohibitions in subsection 27{b)(3) of 
the Act (see 3.104--3(b)(3)) if, prior to 
disclosing information, lhe procurement 
official had made an inquiry in good 
faith of the contracting officer (or, if a 
contracting officer has not been 
appointed. the Head of the Agency or 
hi& or her designec} and hud been 
advised that-

(i) The information was not 
proprietary or source selection 
information: or 

(ii) The infonnation is proprietary or 
source selection information and the 
individual to whom the procurement 
official wishes lo disclose the 
information has been authorized aCCC8s 
to 11uch inform1ttion by the Head of the 
Agency or the contracting officer. 

(3) No person who is given authorized 
or unauthorized access to proprietary or 
source selection Information shall be 
considered to have knowingly violated 
the prohibition in subseclion 27(d) or the 
Act (see 3.104-3(cJ) if, before disclosing 
such 1nfonnation, the person: 

(I) Had made an inquiry in good faith 
of the contracting officer (or, if a 
contracting officer bas not been 
appointed, the Head of the Agency or 
his or her designeeJ as to whether or not 
the Individual to whom he seeks to 
diclose the proprietary or source 
selection lnfonnation has been 
authorized access to such infonnalion 
by the Head of the AgenC}' or the 
contracting officer; and 

(ii) Had been adivsed by such official 
that such Individual has been so 
authorized. 

(e) Ethics advisory opinions. (l) An 
employee or former employee of an 
agency who is or was a procurement 
official may request an ethics advisory 
opinion Crom the agenc:y ethics official 
os to whether specific conduct which 
has not yet occurred woudl violate 
section 27 of the Act. An individual who 
cannot determine, after dicus,;ions with 
the contracting officer (see 
subparagraph (bJ(2) of this subsection), 
if he or she is or was a procurement 
official may request an ethics advisory 
opionion for the purpose of determfnlng 
his or her status. Ethics advisory 
opinions may not be obtained, howcnir, 

for the purpose of establishing 
whcther-

(i) Prior to bid opening or receipt of 
proposals. a particular contractor is a 
competing contractor: 

(ii) Items of information constitute 
proprietary or source selection 
information as defined in 3.104-4: or 

(iii) Proprietary or source se \cc lion 
information may be disclosed. 
Questions regarding proprietary snd 
source selection infonnation shall be 
referred to the contracting officer or, if a 
contracting officer has not been 
appointed. the Head of the Agency or 
his or her dE'signee (se subparagraphs 
(dJ(l) through (d)(3) of this subsection). 
Questions regarding a contractor's 
statu!I as a competing contractor shall 
be resolved in accordance with 
subparagraph (c)(3J or this subsection. 

(2) The request for an advisory 
opinion &hall be submitted in writing, 
shall be dRted and signed, and shall 
include all information reasonably 
available to the procurement official or 
former procurement official that is 
relevant to the inquiry. As a minimum, 
the request shall include-

(i) Information about the procurement 
in which the individual was or is 
involved, including conti-act or 
solicitation numbers. dates of soilctation 
or award and a description of the goods 
or services procured or to be procurttd; 

(ii) Information about the individual's 
participation in the procurement, 
including the dates or time periods or 
that participation, and the nature of the 
individual's duties or responsibilities; 

(iii) Information about the competing 
contractor who would be a party to the 
proposed conduct, and the nature of the 
competing contractor's interest in the 
procurement. 

(iv) A description of the possible 
gratuity or other thing of value if the 
request concerns conduct that might 
violate the prohibition of subsection 
27(b)(2) or the Act. It shall be the 
responsibility of the individual 
requesting an advisory opinion to 
furnish an appraisul or good faith 
estimate of market value where Iha 
value of an item ls in queation. 

(v) Specific Information about tho 
parliculur dullea to be performed on 
bthalf of the competing contractor if the 
request concerns conduct that might 
violate either or both of the prohibitions 
of subsection 27(0 of the Act. Where the 
issue concerns whether employment 
with a subcontractor is permissible 
under subsection 27(f)(2). the request 
shall include information about the 
subcontract level and dollar amount. the 
subcontractor's role in assisting the 
prime contractor In negotiating the 

prime contract, and the individual's role 
in directing or recommending the 
subcontractor to the prime contractor as 
a source for the subcontract or 
re\iewing and approving the award or 
modification of the subcontract. 

(3) Within 30 days after the date o 
request containing complete infonnalion 
is received. or Bl soon thereafter as 
practicable, the agency ethics officinl 
shall Issue an opinion as to whether 
proposed conduct Is proper or would 
violate section 27 of the Act. 

(i) Where complete information is not 
included in the request, the agency 
ethics official may ask the requester to 
provide any Information reasonably 
available to that peri:on, and the 30-dny 
period ~;11 run from the date that 
additional information is received. 
Additional infonnalion may also be 
requested from other persons, including 
the Source Selection Authority. the 
contracting officer. or the reques1e1's 
immediate supervisor. 

(ii) Where the opinion cannot be 
Issued within 30 days, the reason for tho 
delay will be documented in the file. 
Acceptable reasons for delay include. 
but are not limited lo, the necessity for 
the agency ethics official to 
independently develop information not 
reasonable available to the requester. or 
to verify questionably information 
furnished by the requester. 

(iii) In issuing an opinion. the agmcy 
ethics official may rely upon the 
accuracy of information furnished by the 
requester or other agency sources, 
unless he hos reason to believe that the 
information is fraudulent. misleading, or 
otherwise incorrect. 

(4) A copy of the request and ethics 
advisory opinion shall Ue retained for a 
period of 6 years. Agencies shall not 
pro\'ide copies of the advisory opinion9 
to any person other than the requester, 
except with the express authorization of 
the requester or where release is 
otherwise permitted by law. 

(5) Where the requester engages in 
conduct in good faith reliance upon an 
ethics advisory opinion, or a competing 
contractor engages in conduct based 
upon good faith reliance on the 
requester's ethics advisory opinion, 
neither the requester nor the competing 
contractor sh.all be found to have 
knowingly violated the restriclion in 
issue. Where the requester or the 
competing contractor has actual 
knowledge or reason to believe that the 
opinion is based upon fraudulent. 
misleading. or otherwise incorrect 
information provided by the requester, 
their reliance upon the opinion will not 
be deemed to be in good faith. 



3*5732 Federal Register /  Vol. 55, No. 173 /  Thursday, September 6, 1990 /  Rules and Regulations

3.104- 9 Certification requirements.
(a) Applicability. Subsection 27(e) of 

the Act requires certifications, prior to 
the award of a Federal agency contract 
or contract modification for property or 
services in excess of $100,000 awarded 
or executed on or after December 1,
1990, by the officer or employee of the 
contractor responsible for the offer or 
bid for that particular contract or 
contract modification for property or 
services, and by the contracting officer 
for that procurement.

(b) Competing contractor 
certification. (1) Except as provided in
3.104— 9(f), contracting officers shall 
require the competing contractor to—

(1) Certify in writing to the contracting 
officer responsible for the procurement 
that, to the best of his or her knowledge 
and belief, such officer or employee of 
the competing contractor has no 
information concerning a violation of 
possible violation of subsections 27 (a),
(b), (d), or (f) of the Act (see 3.104-3) as 
implemented in the FAR; or

(ii) Disclose to such contracting officer 
any and all such information, and certify 
in  writing to such contracting officer 
that any arid all such information has 
been disclosed; and

(ili) Certify in writing to such 
contracting officer that, to the best of his 
or her knowledge and belief, each 
Officer, employee, agent representative, 
and consultant of such Compe ting 
contractor who, on or after December 1, 
1990, has participated personally arid 
substantially in the preparation or 
submission of such bid or offer, or in a 
modification of a contract, as the case 
may be, has certified in writing to such 
competing contractor that he or she—

(A) Is familiar with, and will comply 
with, the requirements of subsection 
27(a) of the Act (see 3.104-3) as 
implemented in the FAR; and

(B) Will report immediately to the
officer or employee of the competing 
contractor responsible for the offer or 
bid for any’contract or thè modification 
of a contract; as the case may be, any 
information concerning a violation or 
possible violation of subsections 27 (a); 
(b). or (f) of the Act (see 3.104-3), >
occuring on or after December 1,1990, 
as implemented in the FAR.

(2) Subcontractors are not required to 
submit the certificate required by 
subsection 27(e)(1) of the Act. However, 
nothing in 3.104 precludes a competing 
contractor from requesting certifications 
from its subcontractors.

(3) The signed certifications 
prescribed in 3.104-10 shall be 
submitted as follows: , *; uj «

; (i) Procurements exceeding $100,000 
using sealed bidding procedures: [A ) For 
procurements using sealed bidding ’

procedures, the signed certifications 
shall be submitted by each bidder with 
the bid submission, except for 
procurements using two-step sealed 
bidding procedures (see subpart 14.5). 
For those procurements, the 
certifications shall be submitted with 
submission of the step two sealed bids. 
A certificate is not required for 
indefinite delivery contracts (see 
subpart 16.5) unless the total estimated 
value of all orders eventually to be 
placed under the contract is expected to 
exceed $100,000.

(B) For contracts and contract 
modifications which include options, a 
certifícate is required when the 
aggregate value of the contract or 
contract modification and all options 
(see 3.104-4(e)) exceeds $100,000.

(C) Failure of a bidder to submit the 
signed certificate with its bid render the 
bid nonrespúñsive.

(ii) Procurements exceeding $100,000 
using other than sealed bidding 
procedures: (A) For procurements; 
including contract modifications, made 
using procedures other than sealed 
bidding, the signed certifications shall 
be submitted by the successful offeror to 
the contracting officer withiri the time 
period specified by the contracting 
officer when requesting the certificates, 
except as provided in subdivisions 
(b)(3)(ii) (B) through (F) of this 
subsection. In no event shall the 
certificate be submitted subsequent to 
award of a, contract or execution of a 
contract modification.

(B) For letter contracts, other unpriced 
contracts, or unpriced contract 
modifications, whether or not the 
unpriced contract or modification 
contains a maximum or not to exceed 
price, the signed certifications shall be 
submitted prior to the award of the 
letter contract, unpriced contract, or 
unpriced contract modification, and 
prior to the definitization of the letter 
contract or the establishment of the 
price of the unpriced contract or 
unpriced contract modification. The 
second certification shall apply only to 
the period between award of the letter 
contract and execution of the document 
definitizing the letter contract, or award 
of the unpriced contract or unpriced 
contract modification and execution of 
the document establishing the definitive 
price of such unpriced contract or 
unpriced contract modification.

(C) For basic ordering agreements— 
prior to the execution of a priced order; 
prior to the execution of an unpriced 
order, whether or not the unpriced order 
contains a maximum or not to exceed 
price; and prior to establishing the price 
of an unpriced order. The second 
certificate to be submitted for unpriced

orders shall apply only to the period 
between award of the unpriced order 
and execution o f the document 
establishing the definitive price for such 
order.

(D) A certificate is not required for 
indefinite delivery contracts (see 
subpart 16.5) unless the total estimated 
value of all orders eventually to be 
placed under the contract is expected to 
exceed $100,000.

(E) For contracts and contract 
modifications which include options, a 
certificate is required when the 
aggregate value of the contract or 
contract modification and all options 
exceeds $100,000.

(F) For purposes of contracts entered 
into under section 8(a) of the SBA, the 
business entity with whom the SBA 
contracts, and not the SBA, shall be 
required to comply with the certification 
requirements of subsection 27(e). The 
SBA shall obtain the signed certificate 
from the business entity, and forward 
the certificate to the contracting officer 
prior to the award of a contract to the 
SBA.

(G) Failure of an offeror to submit the 
signed certificate within the time 
prescribed by the contracting officer is a 
failure to comply with a material 
requirement of the solicitation and shall 
cause the offer to be rejected.

(c) Contracting officer certifications.
(1) In accordance with subsection 
27(e)(2) of the Act, a Federal agency 
may not award a contract for the 
procurement of property or services, or 
agree to a modification of any contract, 
if the contract or contract modification 
exceeds $100,000, unless the contracting 
officer responsible for such 
procurement—

(1) Certifies in writing to the head of 
such agency that, to the best of his or 
her knowledge and belief, the 
contracting officer has no information 
concerning a violation or possible 
violation of subsections 27 (a), (b), (d), 
or .(f) of the Act (see 3.104-3), as 
implemented in the FAR, pertaining to 
such procurement; or

(ii) Discloses to the head of SUCn 
agency any and all such information and 
certifies in writing that any and all such 
information has been disclosed.

(2) Immediately prior to contract 
award or execution of a contract 
modification, the contracting officer 
shall execute the following certificate 
and maintain the completed certificate 
in the contract file:
Contracting Officer Certificate of 
Procurement Integrity

1 .1, [Name of contracting officer), hereby 
certify that, to the best o f my knowledge and ;
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3.10""'9 Certlfleatton requirements. 
(a) Applicability. Subsection 27(e) of 

lhe Act requires certifications, prior to 
the aw11rd of a Federal agency contract 
or contract modiflcation for property or 
services in excess of $100,000 awarded 
or executed on or after December 1, 
1990, by the officer or employee of the 
r.ontractor responsible for the offer or 
I.Jid for thnt particular contract or 
contract modification for property or 
services, and by the contracting officer 
for that procurement. 

(b) Competing controctor 
certification. (1) Except as provided in 
3.104--9(1), contracting officers shall 
require the competing contractor to-

(i) Certify in writing to the contracting 
officer responsible for the procurement 
that, to the best of his or her knowledge 
and belief, such officer or employee of 
the competing contractor has no 
lnfom1dtion concerning a violation or 
possibl~ "faldtion of subsections z:, (a}, 
(b). (J), or (11 of the Act (see 3.104-3) as 
implemented in the FAR; or 

(1i} Disclose to such contracting officer 
any and all such information, and certify 
in writing to such contracting officer 
that any and all such information has 
been disclosed; and 

(iii) Certify in wrlting to such 
contracting officer that, to the best of his 
or her knowledge and belief, each 
officer, employee, agent, representative, 
and consultant of such competing 
contractor who, on or after December 1, 
1990, has participated personally and 
substantially in the preparation or 
submission of such bid or offer, or in a 
modification of a contract, as the case 
may be, has certified in writing to such 
competing contractor that he or she-

(A) Is familiar with, and will comply 
with, the requirements of subsection 
27(a) of the Act (see 3.104-3) as 
implemented in the FAR: and 

(BJ Will report immediately to the 
officer or employee of the competing 
c.ontractor responsible for the offer or 
bid for any contract or the modification 
of a contract, as the case may be, any 
information concerning a violation or 
possible violation of subsections 27 (a), 
(b), or (0 of the Act (see 3.104-3}, 
occuring on or after December 1, 1990, 
as implemented in the FAR. 

(2) Subcontractors are not required to 
submit the certificate required by 
subsection 27(e)(l) of the Act. However, 
nothing in 3.104 precludes a competing 
contractor from requesting certifications 
from its subcontractors. 

(3) The signed certification11 
prcscrjbed in 3.104-10 shall be 
submitted as follows: 

(I) Procurements exceeding $100,000 
using soo/ed bidding procedures: (A) For 
procute.rrients using sealed bidding 

procedures. the signed certifications 
shall be submitted by each bidder with 
the bid submission. except for 
procurements using two-step sealed 
bh.ldiog procedures (see subpart 14.5). 
For those procurements. the 
certifications shall be submitted with 
submission of the step two sealed bids. 
A certificate is not required for 
indefinite delivery contracts (see 
subpart 16.5) unless the total estimated 
value of all orders eventually to be 
placed under the contract is expected lo 
t>)(ceed $100,000. 

(B} For contracts and conlract 
modifications which include options, a 
certificate is required when the 
aggregate value of the contract or 
contract modification and all options 
('lee 3.104-4(e)) exceeds $100,000. 

(C) Failure of a bidder to submit the 
signed r.ertificate with its bid render the 
bid nonresponsive. 

(ii) Procurements exceedi11s $100,{)()() 
using other than sealed bidding 
procedures: (A} For procurements, 
including contract modifications, made 
using procedures other than sealed 
bidding, the signed certifications shall 
be submitted by the successful offcror lo 
the contracting officer within the time 
period specified by the contracting 
officer when requesting the certificates, 
except es provided in subdivisions 
(b)(3)(ii} (BJ through (F) of this 
subsection. In no event shall the 
certificate be submitted subsequent to 
award of a contract or execution of a 
contract modification. 

(B) For letter contracts. other unpriced 
contracts, or unpriced contract 
modifications, whether or not the 
unpriced contract or modification 
contains a maximum or not to exceed 
price, the signed certifications shall be 
submitted prior to the award of the 
letter contract, unpriced contract, or 
unpriced contract modification, end 
prior to the definitization of the letter 
contract or the establishment of the 
price of the unpriced contract or 
unpriced contract modification. The 
second certification shall apply only to 
the period between award of the Jetter 
contract and execution of the document 
definitizing the letter contract. or award 
of the unpriced contract or unpriced 
contract modification and execution of 
the document establishing the definitive 
price of such unpriced contract or 
unpriced contract modification. 

(C} For basic ordering agreement~ 
prior to the execution of a priced order; 
prior to the execution of an unpriced 
order, whether or not the unpriced order 
contains a maxlmum or not to exceed 
price; and prior to establishing the price 
of an unpriced order. The second 
certificate to be submitted for unpriced 

orders shall apply only to the period 
between award of the unpriced order 
and execution of the document 
establishing the definitive price for such 
order. 

(D) A certificate is not required for 
indefinite delivery contracts (see 
subpart 16.5) unless the totaJ estimated 
value of all orders eventually lo be 
placed under the contract Is expected to 
exceed $100,000. 

(F.) For contracts and contract 
modifications which Include opllom1, o 
certificate is required when the 
aggregate value of the contract or 
contract modification and all options 
exceeds $100,000. 

(F) For purposes of contracts entered 
into under section 8(a} of the SBA, the 
business entity with whom the SBA 
contracts, and not the SBA, shall be 
required to comply with the certification 
requirements of subsection 27(e). The 
SBA shall obtain the signed certificate 
from the business entity, and forward 
the certificate to the contracting officer 
prior to the award of a contract to the 
SBA. 

(G) failure of an offerer to submit the 
signed certificate within the time 
prescribed by the contracting officer Is a 
failure to comply with a material 
requirement of the solicitation and shall 
cause the offer to be rejected. 

(c) Contracting officer certifications. 
(1) In accordance with subsection 
27(e)(2) of the Act, a Federal agency 
may not award a contract for the 
procuremcn I of property or services, or 
agree to a modification of any contract, 
if the contract or contract modification 
exceeds $100,000, unless the contracting 
officer responsible for such 
procurement-

(i) Certifies In writing to the head of 
such agency that, to the best of his or 
her knowledge and belief, the 
contracting officer has no information 
concerning a violation or possible 
violation of subsections 27 (a}, (b), (d), 
or (f) of the Act (see 3.104--3), as 
Implemented in the FAR, pertaining to 
such procurement; or 

(ii) Discloses to the head of such 
agency any and all such information and 
certifies In writing that any and all sur.h 
Information has been disclosed. 

(2) Immediately prior to contract 
award or execution of a contract 
modification, the contracting officer 
shall execute the following certificate 
and maintain the completed certificate 
In the contract file: 

Contracting omcer Certificate of 
Procurement Integrity 

1. 1. !Name of contracti118 olfiurJ, hereby 
~rtlfy that. to the beat or my know1edge and 
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belief, with the exception of any information 
described in this certifícate, have no 
information concerning a violation or 
possible violation of subsection (a), (b), (d), 
or (f) of section 27 of the Office of Federal 
Procurement Policy Act* (41 U.S.C. 423), as 
implemented in the FAR, occurring during the 
conduct of this procurement (contract/ 
modification number).

2. Violations or possible violations: 
(Continue on plain bond paper if necessary, 
and label Contracting Officer Certificate of 
Procurement Integrity (Continuation Sheet), 
ENTER “NONE’’ IF NONE EXISTS.)

(Signature of contracting officer and date)
* Section 27, as amended, became effective 

on December 1,1990. THIS CERTIFICATION 
CONCERNS A MATTER WITHIN THE 
JURISDICTION OF AN AGENCY OF THE 
UNITED STATES AND THE MAKING OF A 
FALSE, FICTITIOUS, OR FRAUDULENT 
CERTIFICATION MAY RENDER THE 
MAKER SUBJECT TO PROSECUTION 
UNDER TITLE 18, UNITED STATES CODE, 
SECTION 1001.
(End of certification)

(d) Additional certifications. (1) 
Subsection 27(e)(3) of the Act provides 
that the head of a Federal agency may 
require any procurement official or any 
competing contractor, at any time during 
the conduct of any Federal agency 
procurement of property or services—

(1) To certify in writing that, to the 
best of his or her knowledge and belief, 
such procurement official or the officer 
or employee of the competing contractor 
responsible for the offer or bid for a 
contract or the modification of a 
contract, has no information concerning 
a violation or possible violation of 
subsections 27 (a), (b), (d), and (f) of the 
Act (see 3.104-3), as implemented in the 
FAR, occurring during the procurement; 
or

(ii) To disclose any and all such 
information and to certify in writing that 
any and all such information has been 
disclosed.

(2) In addition to the Head of the
Agency, additional certifications may be 
required only by the HCA or his or her 
designee, provided that the designee is 
an individual of General Officer, Flag, 
SES or equivalent rank and is at least 
one organizational level above the 
contracting officer. r

(3) Any additional certifications shall 
be submitted to the contracting officer 
unless another person is specified by the 
individual requiring the additional 
certifications. .

(4) Each procurement official or. 
competing contractor shall be afforded a 
reasonable time to comply with the 
additional certification requirements. ..

(5) A competing contractor’s failure to 
submit ahy additional certifications that

may be required shall cause the 
competing contractor’s offer to be 
rejected.

(e) Recordkeeping requirements. (1) In 
accordance with subsections 27(e)(5) (A) 
and (B) and 27(e)(7)(A) of the Act, the 
contracting officer responsible for the 
award or modification of a contract in 
excess of $100,000 shall maintain, as 
part of the contract file—

(1) All competing contractor, 
contracting officer, and procurement 
official certifications required by 
subsections 27 (e)(1), (e)(2), and (e)(4) of 
the Act, and any additional 
certifications required by subsection 
27(e)(3) of the Act for that particular 
procurement.

(ii) All certifications required by 
subsection 27(1) of the Act (see 3.104-12) 
from individuals acting as procurement 
officials on behalf of the procuring 
agency, who are, or are employed by, 
contractors, subcontractors, consultants, 
experts, or advisors (other than 
competing contractors).

(iii) A record of all persons who havë 
been authorized by the Head of the 
Agency or the contracting officer to 
have access to proprietary or source 
selection information regarding the 
procurement When classes of persons 
have been authorized, this record shall 
identify the class of persons so 
authorized and, to the maximum extent 
practicable, the names of the individuals 
within the class.

(2) Certifications obtained from 
Government officers or employees (see
3.104-4(d)) who are required to submit a 
certification under subsection 27(1) of 
the Act shall be maintained in 
accordance with agency procedures.

(3) Ethics advisory opinions shall be 
retained, in accordance with agency 
procedures, for a period of 6 years.

(f) Exceptions to certification  
requirements. Pursuant to subsection 
27(e)(7)(B) of the Act, certification 
requirements set forth in 3.104-9 do not 
apply—

(1) To contracts with a foreign 
government or an international 
organization that are not required to be 
awarded using competitive procedures 
pursuant to section 303(c)(4) of the 
Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 253(c)(4)), 
or Section 2304(c)(4) of title 10, United 
States Code; or

(2) In an exceptional case, when thé 
Head of the Agency concerned 
determines in writing that thé 
certification requirement should be 
waived. This authority may not be 
delegated. Thé contracting officer shall 
submit thé request for waiver in 
accordance with agency procedures. ^  
The request shall cleàriy identify the ;

procurement or class of procurements 
and provide the rationale for the 
requested waiver. The decision of the 
agency head shall state the reasons for 
approving or disapproving the waiver. 
The agency head shall promptly notify 
Congress in writing of each waiver 
approved. Procurements for which a 
waiver may be appropriate include—

(i) Where prices are set by law or 
regulation;

(ii) Where terms and conditions of a 
contract are specified by an agreement 
with a foreign government or 
governments;

(iii) Where supplies or services are 
provided by foreign nationals to United 
States facilities overseas for use outside 
the United States;

(iv) Where a foreign government 
specifies a particular U.S. contractor to 
satisfy its requirements (see 6.302- 
4(b)(1)).

3.104-10 Solicitation provision and 
contract clauses.

(a) The contracting officer shall insert 
the provision at 52.203-8, Requirement 
for Certificate of Procurement Integrity, 
in all solicitations where the resultant 
contract award is expected to exceed 
$100,000, unless, pursuant to 3.104-9(f), a 
certification is not required or a waiver 
has been granted. For procurements 
using other than sealed bidding 
procedures, the contracting officer shall 
substitute Alternate I for paragraph (c) 
of that provision.

(b) The contracting officer shall insert 
the clause at 52.203-9, Requirement for 
Certificate of Procurement Integrity- 
Modification, in all solicitations where 
the resultant contract award is expected 
to exceed $100,000, all contracts in 
excess of $100,000, and modifications to 
contracts which do not already contain 
the clause when the modification is 
expected to exceed $100,000, unless, 
pursuant to 3.104-9(f), a certificate is not 
required or a waiver has been granted.

(c) The contracting officer shall insert 
the clause at 52.203-10, Price or Fee 
Adjustment for Illegal or Improper 
Activity, in all solicitations where the 
resultant contract award is expected to 
exceed the small purchase limitation 
(see 13.000) and all contracts arid 
modifications to contracts exceeding 
that limitation which do not already 
contain the clause when the 
modification is expected to exceed that 
limitation.

(d) The contracting officer shall insert 
the clause at 52.203-13, Procurement 
Integrity-Service Contracting, in all 
solicitations, and contracts where the   
Governmerit is procuring or may order 
the services of contractor employees to
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belle(. with the exception of any lnfonnatlon 
described in thia certificate, have no 
lnfonnation concerning a violation or 
posaible violation of subsection (a), (b), (d), 
or(() of section 27 of the Office of Federul 
Procurement Polley Act• (41 U.S.C. 423). as 
implemented in the FAR. occurring during the 
conduct of this procurement (contract/ 
modification number). 

2. Violations or posaible violations: 
(Continue on plain bond paper if necessary, 
end label Contracting Officer Certificate of 
Procurement lntei{rity (Continuation Sheet). 
ENTER "NONE" IF NONE EXISTS.) 

(Signature of contracting orficer end date) 
•Section 27, u amended, became effective 

on December 1, 1990. THIS CERTIFICATION 
CONCERNS A MA TI'ER WITHIN THE 
JURISDICTION OP AN AGENCY OF nm 
UNITED STATES AND THE MAKING OF A 
FALSE. FICTITIOUS, OR FRAUDULENT 
CERTIFICA T!ON MAY RENDER THB 
MAKER SUBIECT TO PROSECUTION 
UNDER TITI.E 18, UNITED STATES CODE. 
SECTION 1001. 
(End of certification) 

(d) Additional certifications. (1) 
Subsection 27(e)(3) of the Act provides 
that the head of a Federal agency may 
require any procurement official or any 
competing contractor, at any time during 
the conduct of any Federal agency 
procurement of property or services-

[i) To certify in writing that, to the 
best of his or her knowledge and belief. 
such procurement official or the officer 
or employee of the competing contractor 
responsible for the offer or bid for a 
contract or the modification of a 
contract. has no Information concerning 
a vtolalion or possible violation of 
subsections 27 (a), (b), (d), and (f) of the 
Act {see 3.104-3). as implemented m the 
FAR, occurring during the procurement: 
or 

(ii) To disclose any and all such 
infonnallon and lo certify in writing that 
any and all such information has been 
disclosed. 

(2) In addition to the Head of the 
Agency. additional certifications may be 
required only by the HCA or his or her 
designee. provided that the designee is 
an indi\'idual of General Officer, Flag, 
SES or equivalent rank and is at least 
one organizational level above the 
contracting officer. 

(3) Any additional certifications shall 
be submitted lo the contracting officer 
unless another person is specified by the 
Individual requiring the additional 
certifications. 

(4) Each procurement official or 
competing contractor shall be afforded a 
reasonable time to comply with the 
additional certification requirements. 

(5) A competing contractor's failure lo 
submit «ny additional certifit:ations that 

may be required shall cause the 
competing contractor's offer to be 
rejected. 

(e) Recordkeeping requirements. (1) ln 
accordance with subsections 27(e)(5) (A) 
and (BJ and 27(e)(7)(A) of the Act, the 
contracting officer responsible for the 
award or modification of a contract in 
excess of $100,000 shall maintain, as 
part of the contract file-

(i) All competing contractor, 
contracting officer, and procurement 
official certifications required by 
subsections 27 (e)(l), (e)(2J, and (e)(4) of 
the Act, and any additional 
certifications required by subsection 
27(e)(3) of the Act for that particular 
procurement. 

(ii) All certifications required by 
subsection 27(1) of lhe Act (see 3.104-12) 
from individuals acting as procurement 
officials on behalf of the procuring 
agency, who are, or are employed by, 
contractors, subcontractors. consultants, 
experts, or advisors (other than 
competing contractors). 

(iii) A record of all persons who have 
been authorized by the Head of the 
Agency or the contracting officer to 
have access to proprietary or source 
selection information regarding the 
procurement. When classes of persons 
have been authorized, this record shall 
identify the class of persons so 
authorized and, to the maximum extent 
practicable, the names of the individuals 
within the class. 

(2) Certifications obtained from 
Government officers or employees (see 
3.104--4(d)) who are required to submit a 
certification under subsection 27(1) of 
the Act shall be maintained in 
accordance with agency procedures. 

(3) Ethics advisory opinions shall be 
retained, ln accordance with agency 
procedures, for a period of 6 years. 

(£) Ex.ccplions to certification 
reqw·rements. Pursuant to subsection 
27(e)(7)(B) of the Act, certification 
requirements set forth in 3.104-9 do not 
apply-

(1) To contracts with a foreign 
government or an international 
organization that are not required to be 
awarded using competitive procedures 
pursuant to section 303(c)(4) of the 
Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 253(c)(4)), 
or section 2304(c)(4) of title 10, United 
States Code; or 

(2) In an exceptional case, when the 
Head of the Agency concerned 
determines in writing that the 
certification requirement should be 
waived. This authority may not be 
delegated. The contracting officer shall 
submit the request for waiver in 
accordance with agency procedures. , 
The request shall clearly identify the · 

procurement or class of procurements 
and provide the rationale for the 
requested waiver. The decision of the 
agency head shall state the reasons for 
approving or disapproving the waiver. 
The agency head shall promptly notify 
Congress in writing of each wah-er 
approved. Procurements for which a 
waiver may be appropriate lnclude-

(i) Where prices are set by law or 
regulation: 

(Ii) Where terms and conditions of a 
contract are specified by an agreement 
with a foreign government or 
governments; 

(iii) Where supplies or sel'\,ices are 
provided by foreign nationals to United 
Slates facilities overseas for use outside 
the United States: 

(iv) Where a foreign government 
specifies a particular U.S. contractor to 
satisfy its requirements (see 6.302-
4[b)(1)}. 

3.1M-10 Solicitation provision and 
contract clauses. 

(a) The contracting officer shall insert 
the provision at 52.203--8, Requirement 
for Certificate of Procurement Integrity, 
In all solicitations where the resultant 
contract award is expected to exceed 
$100.000, unless, pursuant to 3.104-9(£), a 
certification is not required or a waiver 
has been granted. For procurements 
using other than sealed bidding 
procedures, the contracting officer shall 
substitute Alternate I for paragraph (c) 
of that provision. 

(b) The contracting officer shall insert 
the clause at 52.203-9, Requirement for 
Certificate of Procurement lntegrity
Modificalion, In all solicitations where 
the resultant contract award is expected 
to exceed $100,000, all contracts in 
excess of $100,000. and modifications lo 
contracts which do not already contain 
the clause when the modification is 
expected to exceed $100,000, unless, 
pursuant to 3.104-9(f), a certificate is not 
required or a waiver has been granted. 

(c) The contracting officer shall insert 
the clause at 52.203-10, Price or Fee 
Adjustment for Illegal or lmprop!!r 
Activity, In all solicitations where the 
resultant contract award is expected lo 
exceed the small purchase limitation 
(see 13.000) end all contracts and 
modifications to contracts exceeding 
that limitation which do not already 
contain the clause when the 
modification Is expected lo exceed that 
limitation. 

(d) The contracting officer shall insert 
the clause at 52.203-13, Procurement 
Integrity-Service Contracting, in all 
solicitations and contracts where the 
Go\·emment is procuring or may order 
the services of contractor employees to 
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serve as procurement officials for 
another agency procurement. In 
addition, the contracting officer shall 
insert the provisions and clauses at
52.203-8,52L203-9, and 52.203-10 in such 
solicitations and contracts as prescribed 
in this subsection.

3.104-11 Processing violations or 
possible violations.

(a) If the contracting officer makes or 
receives a disclosure of information 
pursuant to subsection 27(e) of the Act 
or otherwise receives or obtains 
information of a violation or possible 
violation of subsections 27 (a), (b), (d), 
or (f) of the Act (see 3.104-3), the 
contracting officer shall determine 
whether the reported violation or 
possible violation has any impact on the 
pending award or selection of the source 
therefor.

(1) If the contracting officer concludes 
that there is no impact on the 
procurement, the contracting officer 
shall forward the information 
concerning the violation or possible 
violation, accompanied by appropriate 
documentation supporting that 
conclusion, to an individual designated 
in accordance with agency procedures. 
With the concurrence of that individual, 
the contracting officer shall, without 
further approval, proceed with the 
procurement. Hie individual concurring 
with that conclusion shall forward all 
information relating to the violation or 
possible violation to the HCA, or his or 
her designee, to satisfy the disclosure 
requirements of subsection 27(e)(2) of 
the A ct

(2) If  the individual reviewing the 
contracting officer’s conclusion does not 
agree with that conclusion, he or she 
shall advise the contracting officer to 
withhold award and shall promptly 
forward the information and 
documentation to the HCA or his or her 
designee,

(3) If the contracting officer 
determines that the violation or possible 
violation impacts the procurement, the 
contracting officer shall promptly 
forward the information to the HCA or 
his or her designee.

(b) The HCA or his or her designee 
receiving any information describing an 
actual or possible violation of 
subsection 27 (a), (b), (d), or (f) of the 
Act, shall review all information 
available and take appropriate action in 
accordance with agency procedures, 
such as—

(1) Advising the contracting officer to 
continue with the procurement;

(2) Causing an investigation to be 
conducted;

(3) Referring the information disclosed 
to appropriate criminal investigative 
agencies;

(4) Determining that a violation 
occurred.

(c) Prior to determining that a 
competing contractor (see 3.104-4(b)) 
has violated the Act, the HCA or his or 
her designee may request information 
from appropriate parties regarding the 
violation or possible violation when 
considered m the best interests of the 
Government.

(d) If the HCA or his or her-designee 
determines that the prohibitions of 
section 27 of the Act have been violated, 
then the HCA or his or her designee may 
direct the contracting officer to—

(1) If a contract has not been 
awarded, or a contract modification has 
not been executed—

(1) Cancel the procurement;
(ii) Disqualify an offeror, or
(iii) Take any other appropriate 

actions in the interests of the 
Government.

(2) If a contract has been awarded or 
a contract modification has been 
executed—

(i) Effect appropriate contractual 
remedies, including profit recapture as 
provided for in the clause at 52^03-10, 
Price or Fee Adjustment for Illegal or 
Improper Activity;

(ii) Void or rescind the contract, or 
contract modification; or

(iii) Take any other appropriate 
actions in the best interests of the 
Government.

(3) Refer the matter to the agency 
suspension and debarment official.

(e) The HCA or his or her designee 
shall, in his or her best judgment, 
recommend or direct an administrative 
or contractual remedy commensurate 
with the severity and effect of the 
violation.

(f) If the HCA or his or her designee 
receiving information concerning a 
violation or possible violation 
determines that award is justified by 
urgent and compelling circumstances, or 
is otherwise in the interests of the 
Government, he or she may authorize 
the contracting officer to award the 
contract or execute the contract 
modification after notification to the 
Head of the Agency in accordance with 
agency procedures.

(g) The designee of the HCA 
referenced in paragraphs (a), (b), (c), (d), 
and (e) of this subsection must be an 
individual at least one organizational 
level above the contracting officer and 
be of General Officer, Flag, SES or 
equivalent rank.

3.184-12 Ethics program training 
requirements.

(a) Subsection 27(1) of the Act 
provides that the head of each Federal 
agency shall establish a procurement 
ethics training program for its 
procurement officials. The program 
shall, as a minimum—

(1) Provide for the distribution of a 
written explanation of subsections 27 (a) 
through (f) of the Act to such 
procurement officials; and

(2) Require each such procurement 
official, as a condition of serving as a 
procurement official, to certify in writing 
that he or she is familiar with the 
provisions of subsections 27 (b), (c), and
(e) of the Act and will not engage in any 
conduct prohibited by such subsections, 
and will report immediately to the 
contracting officer any information 
concerning a violation or possible 
violation of subsection 27 (a), (b), (d), or
(f) of the Act as implemented in the 
FAR.

(3) Certification made under section 
27 as originally enacted and 
implemented in the FAR do not satisfy 
the certification requirements of 
subparagraph (a)(2) of this subsection. 
Agencies may use Optional Form 333 at 
53.302-333 to obtain the certifications 
required by subparagraph (a)(2) of this 
subsection.

(b) Contractors, subcontractors, 
consultants, experts, or advisors (other 
than competing contractors) are 
responsible for establishing a 
procurement ethics training program for 
individuals in their employ who may 
serve as procurement officials on behalf 
of a Federal agency. The program shall, 
as a minimum, comply with 
subparagraphs (a)(1) and (a)(2) of this 
subsection.

3. Section 4.802 is amended by 
revising paragraph (e) to read as 
follows:

4.802 Contract files.
* * * * *

(e) Contents of contract files that are 
proprietary or source selection 
information as defined in 3.104-4 shall 
be protected from disclosure to 
unauthorized persons (see 3.104-5).

4. Section 4.803 is amended by adding 
paragraphs (a)(42) and (a)(43) to read as 
follows:

4.803 Contents of contract flies.
(a )*  * *
(42) All certifications required by

3.104-8(e)(l).
(43) For contracts and contract 

modifications in excess of $100,000, a



Federal Register /  Vol. 55, No. 173 /  Thursday, September 6, 1990 /  Rules and Regulations 36795

record of all persons or classes of 
persons authorized to have access to 
proprietary or source selection 
information and, to the maximum extent 
practicable, the names of all individuals 
within the class.
* f / * * . *

5. Section 9.106-3 is amended by 
revising paragraph (b) to read as 
follows:

9.106-3 Interagency preaward surveys.

(b) For contracts or contract 
modifications expected to exceed 
$100,000, the surveying activity shall 
furnish with its report a list of all 
persons, classes of persons, and to the 
maximum extent practicable, the names 
of all individuals within the class, who 
have been provided access to the 
proprietary or source selection 
information (see 3.104—5(d)) at or by the 
surveying activity.

6. Section 14.211 is amended in 
paragraph (a) by adding a fourth 
sentence to read as follows:

14.211 Release of acquisition information.
(a) * * * See 3.104 regarding 

requirements for proprietary and source 
selection information including access to 
and disclosure thereof.

7. Section 14.404-2 is amended by 
adding paragraph (m) tp read as follows:

14.404-2 Rejection of individual bids.
* * * * *

(m) A bid shall be rendered 
nonresponsive and rejected if the bidder 
fails to submit the signed certificate (see
3.104-9) required by section 27 of the 
Office of Federal Procurement Policy 
Act, as amended (42 U.S.C. 423), with its 
bid.

8. Section 15.413 is added to read as 
follows:

15.413 Disclosure and use of Information 
before award.

See 3.104 for statutory and regulatory 
requirements related to the disclosure of 
proprietary and source selection 
information.

15.413-1 [Amended]
9. Section 15.413-1 is amended in 

paragraph (a) by removing the words 
“not having a legitimate interest" and

inserting in their place “except as 
otherwise authorized in accordance 
with 3.104 (for procedures regarding 
requests for information from Members 
of Congress, see 5.403)”; and in 
paragraph (c) by removing the reference 
"15.407(c)(8)” and inserting in its place 
“3.104”.

10. Section 15.413-2 is amended by 
adding paragraph (f)(6) to read as 
follows:

* * * * * 
(f)*  * *
(6) Prior to release of a proposal, the 

contracting officer obtains from the 
evaluator the certificate(s) required by
3.104-12.
* * * * *

11. Section 15.508 is amended in 
paragraph (b) by removing the reference 
“(see 15.509)” and inserting in its place 
“(see 15.509 and 3.104)”.

12. Section 15.509 is amended in 
paragraph (d) by revising the first 
sentence under “Unsolicited Proposal, 
Use of Data Limited"; by revising 
paragraph (f)(4); and in paragraph (h) by 
revising the second sentence to read as 
follows:

* * * *  
(d) * * *

Unsolicited Proposal, Use of Data Limited
All Government personnel must exercise 

extreme care to ensure that the information 
in this proposal is not disclosed to an 
individual who has not been authorized 
access to such data in accordance with 3.104, 
and is not duplicated, used, or disclosed in 
whole or in part for any pupose other than 
evaluation of the proposal, without the 
written permission of the offeror. * * *

(f) * * *
(4) Require any non-Government 

evaluator to give a written agreement 
stating that data in the proposal will not 
be disclosed to others outside the 
Government, and to complete the 
certification required by 3.104-9.

(h) * * * The coordinating office 
shall—

.(1) Clearly mark the cover sheet with 
the legend in 15.509(d) or as modified in 
15.509(f);

(2) Obtain a written agreement from 
any non-Govemment evaluator stating 
that data in the proposal will not be 
disclosed to persons outside the 
Government; and

(3) Obtain the certifications required 
by 3.104-9 and a listing of all persons

authorized access to proprietary 
information by the activity performing 
the evaluation.

13. Section 15.608 is amended by 
adding paragraph (b)(5) to read as 
follows:

15.608 Proposal evaluation.
* * * * *

(b) * * *
(5) A violation or possible violation of 

section 27 of the Office of Federal 
Procurement Policy Act, as amended (41 
U.S.C. 423), has occurred (see 3.104). 
* * * * *

14. Section 15.610 is amended by 
adding new paragraph (e); by removing 
paragraph (d) introductory text and 
paragraph (d)(1); by redesignating 
existing paragraphs (d)(2) and (d)(3) as 
new paragraphs (e)(1) and (e)(2); and by 
adding new paragraph (d) to read as 
follows:

15.610 Written or oral discussion.

(d) The contracting officer and other 
Government personnel involved shall 
not engage in technical leveling (i.e., 
helping an offeror to bring its proposal 
up to the level of other proposals 
through successive rounds of discussion, 
such as by pointing out weaknesses 
resulting from the offeror’s lack of 
diligence, competence, or inventiveness 
in preparing the proposal).

(e) The following conduct may 
constitute prohibited conduct under 
section 27 of the Office of Federal 
Procurement Policy Act, as amended (41 
U.S.C. 423), and subpart 3.104 to which 
civil and criminal penalties and 
administrative remedies apply.

15. Section 15,612 is amended by 
revising paragraph (e) to read as 
follows:

15.612 Formal source selection.

(e) Safeguarding information. 
Consistent with part 24 and subpart 
3.104, agencies shall exercise particular 
care to protect source selection 
information.

(1) During the source selection 
process, disclosure of proprietary or 
source selection information shall be 
governed by 3.104-5 and applicable 
agency regulations. After the source 
selection, releasing authority shall be as 
prescribed in agency procedures. In all 
cases, agency procedures should 
prescribe the releasing authority.

(2) Government personnel shall not 
contact or visit a contractor regarding a 
proposal under source selection 
evaluation, without the prior approval of

. 
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record of all persons or classes of 
persons authorized to have acces lo 
proprietary or source selection 
information and, to the maximum extent 
practicable, the names of all individuals 
within the class. 

PART 9-CONTRACTOR 
QUALIFICATIONS 

5. Section 9.1~ is amended by 
revising paragraph (bl to read as · 
follows: 

9.106-3 lnteragency p award surveys. 

(b) For contracts or contract 
modifications expected to exceed 
$100,000, the surveying activity sholl 
furnish with its report a list of all 
persons, classes of persons, and to the 
maximum extent practicable, the names 
of all individuals within the class, who 
have been pro,·ided access to the 
proprietary or source selection 
information (see 3.104-5(dl) at or by the 
surveying activity. 

PART 14-SEALED BIDDING 

6. Section 14.211 is amended in 
paragraph (a) by adding a fourth 
sentence to read as follows: 

14.211 Release of acquisition Information. 

(a) • • • See 3.104 regarding 
requirements for proprietary and source 
selection information Including access to 
and disclosure thereof. 

• 
7. Section 14.404-2 is amended by 

adding paragraph (m) to read as follo~s: 

14.404-2 Rejection of Individual bids. 

(m) A bid shall be rendered 
nonresponsive and rejected if the bidder 
fails to submit the signed certificate (see 
3.104-9) required by section 27 of the 
Office of Federal Procurem nt Policy 
Act, as amended (42 U.S.C. 423), with its 
bid. 

PART 15-CONTRACTING BY 
NEGOTIATION 

8. Section 15.413 is added to read as 
follows: 

15.413 Dlsclosure and u e of Information 
before award. 

See 3.104 for statutory and regulatory 
requirements related to the disclosure of 
proprietary and source selection 
information. 

15.413-1 [Amended] 
9. Section 15.413-1 is amended in 

paragraph (a) by remo ing the words 
"not having a legitimate Interest" and 

inserting in their place "except as 
otherwi ·e authorized in accordance 
with 3.104 (for procedures regarding 
requests for information from Members 
of Congress. see 5.403)"; and In 
paragraph (cl by removirJ8 the reference 
"15.407(c)(8)" and inserting in its place 
"3.104". 

10. Section 15.413-2 is amend d by 
adding paragraph (f)(6) to read as 
follows: 

15.413-2 Alternate II. 
• 

(f) • • • 
(6) Prior to release of a proposal. the 

contracting officer obtains from the 
evaluator the certificate(s) required by 
3.104-12. 

15.508 (Amended] 

11. Section 15.508 is amended in 
paragraph (b) by removing the reference 
"(see 15.509)" and inserting in its place 
"(see 15.509 and 3.104)". 

12. Section 15.509 is amended in 
paragraph (d) by revising the first 
sentence under "Unsolicited Proposal. 
Use of Data Limited"; by revising 
paragraph (f)(4); and in paragraph (h) by 
revising the second sentence to read as 
follows: 

15.509 Limited use of data. 
• 

(d) • 

Uo olicited Proposal, Use of Data Limited 
All Government personnel must exercise 

extreme care lo ensure that the Information 
in this proposal is not disclosed to an 
individual who has not been authorized 
access to such data in accordance with 3.104, 
and is not duplicated, used. or disclosed in 
whole or in part for any pupose other than 
evaluation of the proposal, withoul the 
written permission of the offoror. • 

• • 
(f) • • • 
(4) Require any non-Government 

evaluator to give a written agreement 
stating that data in the proposal will not 
be disclosed to others outside the 
Government, and to complete the 
certification required by 3104-9. 

(h) • • • The coordinating office 
shall-

(1) Clearly mark the cover sheet with 
the legend in 15.509(d) or as modified in 
15.509(f); 

(2) Obtain a written agreem nt from 
any non-Government evaluator stating 
that data In the proposal will not be 
disclosed to persons outside the 
Government: and 

(3) Obtain the certifications required 
by 3.104-9 and a listing of all persons 

authorized access to proprietary 
information by the activity performing 
the evaluation. 

13. Section 15.608 is amended by 
adding paragraph (b)(5) to read a 
follows: 

15.608 Proposal evaluation. 

(b) • • • 
(5) A violation or possible violution of 

section 27 of the Office of Federal 
Procurement Policy Act, as amended (41 
U.S.C. 423), has occurred (see 3.104). 

• • • 
14. Section 15.610 is emended by 

adding new paragraph (e); by r moving 
paragraph (d) introductory text and 
paragraph (d)(1): by redesignating 
existing paragraphs (d)(2) and (d)(3) as 
new paragraphs (e)(l) end (e)(2); and by 
adding new paragraph (d) to read as 
follows; 

15.610 Written or oral discussion. 

(d) The contracting officer and other 
Government personnel involved shall 
not engage in technical leveling (i.e., 
helping an offeror to bring its proposul 
up to the level of other proposals 
through successive rounds of discussion, 
such as by pointing out weaknesses 
resulting from the offeror's lack of 
diligence, competence, or inventiveness 
in preparing the proposal). 

(e) The following conduct may 
constitute prohibited conduct under 
section 27 of the Office of Federal 
Procurement Policy Act. as amended (41 
U.S.C. 423), and subpart 3.104 to which 
civil and criminal penalties and 
administrative remedies apply. 

• 
15. Section 15.612 is amended by 

revising paragraph (e) to read as 
follows: 

15.612 Formal source selection. . . 
(e) Safeguarding information. 

Consistent with part 24 and subpart 
3.104. agencies shall exercise particular 
care to protect source selection 
information. 

(1) During the source election 
process, disclosure of proprietary or 
source selection information shall be 
governed by 3.104-5 and applicable 
agency regulations. After the source 
selection, releasing authority shall be as 
prescribed in agency procedure . In all 
cases, agency procedures should 
prescribe the releasing authority. 

(2) Government personnel shall not 
contact or visit a contractor regarding a 
proposal under source selection 
evaluation, without the prior approval of 
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the source selection authority (see 3.104 
for additional restrictions).
* * * * *

16. Section 15.805-5 is amended by 
revising paragraph (k) to read as 
follows:

15.805-5 Field pricing support.
* * * * *

(k) For contracts and contract 
modifications expected to exceed 
$100,000, activities submitting held 
pricing reports, including audit and 
technical reports, shall furnish with each 
report a list of all persons, or classes of 
persons, and, to the maximum extent 
practicable, the names of the individuals 
within the class, who have been 
provided access to the proprietary or 
source selection information (see 3.104- 
5(d)) at or by the activity.

17. Section 37.103 is amended by 
adding paragraph (c) to read as follows:

37.103 Contracting officer responsibility.
* * * * *

(c) Verify that the contract file 
contains the certifications required of 
contractor employees serving as 
Government procurement officials (see
3.104- 9).

37.207 [Amendedl
18. Section 37.207 is amended by 

inserting at the end of paragraph (d) 
after the semicolon, and word “and”; by 
removing at the end of paragraph (e) 
and” and inserting a period; and by 
removing paragraph (f).

37.208 [Removed]
19. Section 37.208 is removed.

20. Section 37.203-8 is revised to read 
as follows:

52.203-8 Requirement for Certificate of 
Procurement Integrity,

As prescribed in 3.104-10(a), insert the 
following provision:
Requirement for Certificate of Procurement 
Integrity (SEP 1990)

(a)  The definitions at FAR
3.104- 4 are hereby incorporated in this 
provision.

(b)  As required in paragraph
(c) of this provision, the officer or employee 
responsible for tbis offer shall execute the 
following certification:

(l)  I, [Name of certifier], am the officer or 
employee responsible for the preparation of 
this offer and hereby certify that, to the best

of my knowledge and belief, with the 
exception of any information described in 
this certificate, I have no information 
concerning a violation of possible violation of 
subsection 27(a), (d), or (f) of the Office of 
Federal Procurement Policy Act, as 
amended* (41 U.S.C. 423), (hereinafter 
referred to as “the Act”), as implemented in 
the FAR, occurring during the conduct of this 
procurement (solicitation number).

(2) As required by subsection 27(e)(1)(B) of 
the Act, I further certify that, to the best of 
my knowledge and belief, each officer, 
employee, agent, representative, and 
consultant of [Name of Offeror) who has 
participated personally and substantially in 
the preparation or submission of this offer 
has certified that he or she is familiar with, 
and will comply with, the requirements of 
subsection 27(a) of the Act, as Implemented 
in the FAR, and will report immediately to me 
any information concerning a violation or 
possible violation of the Act, as implemented 
in the FAR, pertaining to this procurement,

(3) Violations or possible violations: 
(Continue on plain bond paper if necessary 
and label Certificate of Procurement Integrity 
(Continuation Sheet), ENTER NONE IF 
NONE EXIST)

(4) I agree that, if  awarded a contract under 
this solicitation, the certifications required by 
subsection 27(e)(1)(B) of the Act shall be 
maintained in accordance with paragraph (f) 
of this provision.
[Signature of the officer or employee 
responsible for the offer and date]
[Typed name of the officer or employee 
responsible for the offer)

‘ The Act became effective on December 1, 
1990.
THIS CERTIFICATION CONCERNS A 
MATTER WITHIN THE JURISDICTION OF 
AN AGENCY OF THE UNITED STATES 
AND THE MAKING OF A FALSE, 
FICTITIOUS, OR FRAUDULENT 
CERTIFICATION MAY RENDER THE 
MAKER SUBJECT TO PROSECUTION 
UNDER TITLE 18, UNITED STATES CODE 
SECTION 1001.
(End of certification)

(c)(1) For procurements using sealed 
bidding procedures, the signed certifications 
shall be submitted by each bidder with the 
bid submission except for procurements using 
two-step sealed bidding procedures (see 
subpart 14.5). For those procurements, the 
certifications shall be submitted with 
submission of the step two sealed bids. A 
certificate is not required for indefinite 
delivery contracts (see subpart 16.5) unless 
the total estimated value of all orders 
eventually to be placed under the contract is 
expected to exceed $108,000.

(2) For contracts and contract 
modifications which include options, a 
certificate is required when die aggregate 
value of the contract and contract 
modification and aU options (see 3.1Q4-4(e}} 
exceeds $100,000.

(3) Failure of a bidder to submit the signed 
certificate with its bid shall render the bid 
nonresponsive.

(d) Pursuant to FAR 3.104~9{d}, the Offeror 
may be requested to execute additional 
certifications at the request of the 
Government. Failure of an Offeror to submit 
the additional certifications shall cause its 
offer to be rejected.

Alternate  /  (Sep. 1990). Procurements using 
other than sealed bidding procedures:

(c) For procurements, including contract 
modifications, in excess of $100,000 made 
using procedures other than sealed bidding, 
the signed certifications shall be submitted 
by the successful Offeror to the Contracting 
Officer within the time period specified by 
the Contracting Officer when requesting the 
certificates except as provided in 
subparagraphs (c)(1) through (c)(5) o f this 
clause. In no event shall the certificate be 
submitted subsequent to award of a contract 
or execution of a contract modification:

(1) For letter contracts, other unpriced 
contracts, or unpriced contract modifications, 
whether or not the unpriced contract or 
modification contains a maximum or not to 
exceed price, the signed certifications shall 
be submitted prior to the award the letter 
contract, unpriced contract, or unpriced 
contract modification, and prior to the 
definitization of the letter contract or the 
establishment of the price of the unpriced 
contract or unpriced contract modification. 
The second certification shall apply only to 
the period between award the letter 
contract and execution of the document 
definitizing the letter contract, or award of 
the unpriced contract or unpriced contract 
modification and execution of the document 
establishing the definitive price such 
unpriced contract or unpriced contract 
modification.

(2) For basic ordering agreements, prior to 
the execution of a priced order; prior to the 
execution of an unpriced order, whether or 
not the unpriced order contains a maximum 
or not to exceed pricer and, prior to 
establishing the price of an unpriced order. 
The second certificate to be submitted for
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unpriced orders shall apply only to the period 
between award of the unpriced order and 
execution of the document establishing the 
definitive price for such order.

(3) A certificate is not required for 
indefinite delivery contracts (see subpart 
16.5) unless the total estimated value of all 
orders eventually to be placed under the 
contract is expected to exceed $100,000.

(4) For contracts and contract 
modifications which include options, a 
certificate is required when the aggregate 
value of the contract or contract modification 
and all options (see 3.104-4(e)) exceeds 
$100,000.

(5) For purposes of contracts entered into 
under section 8(a) of the SBA, the business 
entity with whom the SBA contracts, and not 
the SBA, shall be required to comply with the 
certification requirements of subsection 27(e). 
The SBA shaH obtain the signed certificate 
from the business entity and forward the 
certificate to the Contracting Officer prior to 
the award of a contract to the SBA.

(6) Failure of an Offeror to submit the 
signed certificate within the time prescribed 
by the Contracting Officer shall cause the 
offer to be rejected.

21. Section 52.203-9 is revised to read 
as follows:

As prescribed in 3.104-10(b), insert die 
following clause:
Requirement for Certificate of Procurement 
Integrity—Modification (Sep. 1990)

(a) Definitions. The definitions set forth in 
FAR 3.104-4 are hereby incorporated in this 
clause.

(b) The Coiitractor agrees that it will 
execute the certification set forth in 
paragraph (c) of this clause when requested 
by the Contracting Officer in connection with 
the execution of any modification of this 
contract.

(c) Certification. As required in paragraph 
(b) of this clause, the officer or employee 
responsible for the modification proposal 
shall execute the following certification:

Certificate of Procurement Integrity— 
Modification (Sep. 1990),

(1) I, [Name of certifier], am the officer or 
employee responsible for the preparation of 
this modification proposal and hereby certify 
that, to the best of my knowledge and belief, 
with the exception of any information 
described in this certification, I have no 
information concerning a violation or 
possible violation of subsection 27(a), (b). (d), 
or (f) of the Office of Federal Procurement 
Policy Act, as amended * (41 U.S.C. 423), 
(hereinafter referred to as “the Act"), as 
implemented in the FAR, occurring during the 
conduct of this procurement (contract and 
modification number).

(2) As required by subsection 27(e)(1)(B) of 
the Act, I further certify that to the best of my 
knowledge and belief, each officer, employee, 
agent, representative, and consultant of 
[Name of Offeror] who has participated 
personally and substantially in the 
preparation or submission of this proposal 
har certified that he or she is familiar with.

and will comply with, the requirements of 
subsection 27(a) o f the Act, as implemented 
in the FAR, and will report immediately to me 
any information concerning a  violation or 
possible violation of subsections 27(a), (b),
(d), or (f) of the Act, as implemented in the 
FAR, pertaining to this procurement.

(3) Violations or possible violations: 
(Continue on plain bond paper if necessary 
and label Certificate of Procurement 
Integrity—Modification (Continuation Sheet), 
enter NONE if none exists)

[Signature of the officer or employee 
responsible for the modification proposal and 
date]
[Typed name of the officer or employee 
responsible for the modification proposal]

* The Act became effective on December 1, 
1990.
THIS CERTIFICATION CONCERNS A 
MATTER WITHIN THE JURISDICTION OF 
AN AGENCY OF THE UNITED STATES 
AND THE MAKING OF A FALSE, 
FICTITIOUS, OR FRAUDULENT 
CERTIFICATION MAY RENDER THE 
MAKER SUBJECT TO PROSECUTION 
UNDER TITLE 18, UNITED STATES CODE, 
SECTION 1001.
(End of certification)

(d) In making the certification in paragraph 
(2) of the certificate, the officer or employee 
of the competing Contractor responsible for 
the offer or bid, may rely upon a one-time 
certification from each individual required to 
submit a certification to the competing 
Contractor, supplemented by periodic 
training, These certifications shall be 
maintained by the Contractor for a period of 
6 years from the date a certifying employee’s 
employment with the Company ends or, for an 
agency, representative, or consultant, 6 years 
from the date such individual ceases to act on 
behalf of the contractor.

(e) The certification required by paragraph
(c) of this clause is a material representation 
of fact upon which reliance will be placed in 
executing this modification.
(End of clause)

22. Section 52.203-10 is revised to read 
as follows:

As prescribed in 3.104-10{c) insert the 
following clause:
Price or Fee Adjustment for Illegal or 
Improper Activity (SEP 1990)

(a) The Government, at its election, may 
reduce the price of a fixed-price type contract 
or contract modification and the total cost 
and fee under a cost-type contract or contract 
modification by the amount of profit or fee 
determined as set forth in paragraph (b) of 
this clause if the head of the contracting 
activity' or his or her designee determines that 
there was a violation of subsection 27(a) of 
the Office of Federal Procurement Policy Act, 
as amended (41 U.S.C. 423), as implemented 
in the FAR. In the case of a contract 
modification, the fee subject to reduction is 
the fee specified in the particular contract 
modification at the time of execution, except

as provided in subparagraph (b)(5) of this 
clause.

(b) The price or fee reduction referred to in 
paragraph (a) of this clause shall be—

(1) For cost-plus-fixed-fee contracts, the 
amount of the fee specified in the contract at 
the time of award;

(2) For cost-plus-incentive-fee conrtracts, 
the target fée specified in the contract at the 
time of award, notwithstanding any minimum 
fee or “fee floor" specified in the contract.

(3) For cost-plus-award-fee contracts—
(i) The base fee established in the contract 

at the time of contract award;
(ii) If no base fee is specified in the 

contract, 30 percent of the amount of each 
award fee otherwise payable to the 
Contractor for each award fee evaluation 
period or at each award fee determination 
point.

(4) For fixed-price-incentive contracts, the 
Government may—

(i) Reduce the contract target price and 
contract target profit both by an amount 
equal to the initial target profit specified in 
the contract at the time of contract award; or

(ii) If an immediate adjustment to the 
contract target price and contract target profit 
would have a significant adverse impact on 
the incentive price revision relationship 
under the contract, or adversely affect the 
contract financing provisions, the Contracting 
Officer may defer such adjustment until 
establishment of the total final price of the 
contract. The total final price established in 
accordance with the incentive price revision 
provisions of the contract shall be reduced by 
an amount equal to the initial target profit 
specified in the contract at the time of 
contract award and such reduced price shall 
be the total final contract price.

(5) For firm-fixed-price contracts or 
contract modifications, by 10 percent of the 
initial contract price; 10 percent of the 
contract modification price; or a profit 
amount determined by the Contracting 
Officer from records or documents in 
existence prior to the date of the contract 
award or modification.

(c) The Government may, at its election, 
reduce a prime contractor’s price or fee in 
accordance with the procedures of paragraph 
(b) of this clause for violations of the Act by 
its subcontractors by an amount not to 
exceed the amount of profit or fee reflected in 
the subcontract at the time the subcontract 
was first definitively priced.

(d) In addition to the remedies in 
paragraphs (a) and (c) of this clause, the 
Government may terminate this contract for 
default. The rights and remedies of the 
Government specified herein are not 
exclusive, and are in addition to any other 
rights and remedies provided by law or under 
this contract.
(End of clause)

23. Sections 52.203-13 is added to read 
as follows:

As prescribed in 3.104-10(d), insert the 
following clause:

i
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unpriced orders shell apply only to the period 
between award of the unpriced order and 
execution of the document establi hins the 
definitive price for such order. 

(3) A certificate Is not required for 
Indefinite delivery contracts (see subpart 
16.5) unless the total estimated valiie of all 
orders eventually to be placed under the 
contract is e peeled to exceed $100,000. 

(4) For contracts and contract 
modifications which Include options, a 
certificate la required when the asgregate 
value of the contract or contract modification 
and all options (see 3.104-4(e)) e cceds 
100,000. 

(5) For purposes of contracts entered into 
under section 6(a) of the SBA, the business 
entity with whom the SBA contracts, and not 
the SBA, shall be required to comply with th 
certification requirements of sub ection 27(e). 
The SBA shall obtain the signed certificate 
from the business entlty and forward the 
certificate to the Contractins Officer prior to 
the award of a contract to the SBA. 

(6) Failure of an Offeror to submit the 
signed certificate within the lime pre cribed 
by the Contractins Officer shall cause the 
offer to be rejected. 

21. Section 62.203-9 is revised to read 
as follows: 

52.203-9 Requirement for C rtlflcate of 
Procurement Integrity-Modification 

As prescribed in 3.104-l0(b), ins rt the 
following clause: 

Requlrem ot for Certlflcate of Procurement 
Jntegrlty-Modification (Sep. 1990) 

(a) Definitions. The definitions set forth in 
f'AR 3.104-4 are hereby incorporated in this 
clau e. 

[b) The Contractor agrees that It will 
execute the certification set forth in 
paragraph (c) or this clause when requested 
by the Contracting Officer in connection with 
the execution of any modification of this 
contract. 

(a) Certification. As required 1n paragruph 
(b) of this clause, the officer or employee 
responsible for the modification proposal 
shall execute the followins cert1ficntlon: 

Cn t1ficote of Procurement lntt>srily
Modificotion (Sep. 1900) 

[1) I. I arne of certifier! , am the officer or 
employee responsible for the prt>paration of 
this modification proposal and hereby certify 
that. to the best of my knowledge and b lief. 
with the e ceplion of any Information 
described In this certification. I have no 
Information concerning a violation or 
pos, ible violation of subsection 27(a), (11). (d ). 
or(!) of the Office of Federal Procurement 
Policy Act. as amended• (41 U.S.C. 423), 
(hereinafter referred to as "the Act"), as 
implemented In the f'AR. occurring during the 
conduct of this procurement (contrncl and 
modification number). 

(2) As required b) subsection 27(e)(1 )(BJ of 
the Act. I further certify th1<t to the he~t of my 
knowltidge and belief. each officer, employee. 
agent. representative. and consultant of 
(Name of Offeror) who has participated 
personally and sub tantially in the 
preparation or submission of this proposal 
ha certified that h or she is familiar with. 

and wiU comply with. the requirements of 
subsection 27(a) of the Act, as implemented 
in the FAR. and will report immedia ely lo me 
any Information concerning a violation or 
possible violation of subsections 27{a), (b), 
(d). or(() of the Act, as implemented In the 
FAR. pertaining to this procurement. 

{3) Violations or possible violations: 
(Continue on plain bond paper If necessary 
and label Certificate of Procurement 
lntegrity-Modillcation (Continuation Sheet), 
enter ONE If none exist ) 

[Signature of the officer or employee 
respon ible for the mod1ficatlon proposal end 
date) 
(Typed n me of the officer or employ 
resronslbl f r tit modification propo aJJ 

• The Act ecome effective on December 1, 
1090. 
THI CERTIFICATION CONCERNS A 
t..tAITER WITHIN TIIE )URJSDICTION OF 
AN AGENCY OF THE U !TED STA TES 
/\ND nm MAKING OF A FALSE. 
FIC1TflOUS, OR FRAUDULENT 
CERTIFICATION MAY RENDER TI IE 
MAKER SUBJECT TO PROSECUTIO 
UNDER TITLE 18. UNITED STATES CODE. 
SECTIO 1001. 
(End of certification) 

(d) In making the certification in paragraph 
(2) or the certlficate, the officer or employee 
of the competing Contractor responsible for 
the offer or bid. may rely upon a one-time 
certification from each individual requir d to 
submit a certification to the competins 
Contractor, supplemented by periodic 
training. These certifications shall be 
maintuined by the Contractor for a period of 
o ye11rs from the date a certifying emplo:1-ee' 
employment with the company ends or. for an 
agency, representative. or consultant, 6 years 
from the date such individual cease to act on 
behalf of the contractor. 

(e) The certification required by paragraph 
(c) or this clause is a material representation 
of fact upon which reliance will be placed in 

xecuting this moclification. 
(End of clause) 

22. Section 52.203-10 is revls .d to read 
a follows: 

52.203-10 Price or Fee Adjustment for 
Illegal or Improper Activity. 

As prescribed in 3.104-l0(c) insert lhe 
following cleu e: 

Price or F e Adju tment for Illegal or 
Improper Activity (SEP 1990) 

(a) The Government, at its election, may 
redur.e the price of a fixed-price type con tr ct 
or contract modification and the total cost 
and f e under a cost-type contract or contract 
modification by the amount of profit or fee 
determined as set forth in paragraph (bl of 
this clause if the head of the contracting 
acti ity or his or her designee determines that 
there was a v10la11on of subsection 27(11) of 
the Orfice of Federal Procurement Policy Act. 
as amended {41 U.S.C. 423), as Implemented 
in the FAR. In the case of a contract 
modification. the fee subject to reduction Is 
the fee sp cified ln the particular contract 
modification at the time or execution. except 

as provided in subparagraph (b)(5) of this 
clause. 

(bl The price or fee reduction referred to ln 
p11ragraph (a) of this douse hall be-

(1) For cost-plus-fixed-fee contracts. the 
amount of the fee specified In the contract at 
the lime -0f w rd: 

(2) For cost-plus-lncenti ·e-fee conrtroct • 
the target fee specified In the contract at th 
time of award. no withstanding any minimum 
fee or ~ree floor" specified in the contract. 

(3) For coat-plus-aw rd-fee cont acts-
(!) The base fee established in th contrat:1 

at the time or contract award; 
(ii) If no base fee is specified in the 

contract, 30 percent of the amount of e11ch 
award fee otherwise payable to the 
C ntrector for each award fee eval tlon 
period or at each award fee determination 
point. 

(4) For fixed-price-In entl~ contr111,t11, the 
Government moy-

(1) Reduce the contract target pric and 
contract target profit both by an amount 
equal to the initi11I target profit specified in 
the contract al the time of contract awonl or 

(Ii) ll an immediate adjustment to the 
contract target price and contract target profit 
would have a signi0cant advers Impact on 
the incentive price revision relationship 
under the contr-dct. or adversely affect the 
contract financins provision,. the Contracting 
Officer may defer such adjustment until 
e tablishment of the total final price of the 
contract. The total final price established in 
accordance with the incentlve price revision 
provisions of the contract shall be reduced by 
an amount equal to the initi I target profit 
specified in the contract at the lime of 
ontrRct award and such reduced price 11hall 

be the total final contract price. 
(5) For finn-fixed-prlce contracts or 

contract modifications, by 10 percent of the 
Initial contract price: 10 percent of the 
contract modification price: or a profit 
amount determined by the Contracting 
Officer from records or documents in 
existence prior to the date of the cont ract 
award or modification. 

(c) The Government may, al Its election, 
reduce a prime contractor's price or fee ln 
accordance with the procedures of paragrnph 
(b) of th is clause for viola tions of the Act by 
its subcontractors by an amount not to 
exceed the amount of profit or f e renccled in 
the subcontract at the time the subcontract 
was first definiliv ly priced. 

(di In addition to the remedies in 
paragraphs (a) and (c) of this clause. the 
Government may terminal this contract for 
default. TI1e rights and remedies of the 
Government specified herein ar not 
exclusive, and 11re in addition to any other 
rights and remedies provided by law or under 
this contract. 
(F.nd of clause) 

23. Sections 52.203-13 is added lo read 
as follows: 

52.203-13 Procurement Integrity-Service 
Contracting. 

As prescribed in 3.104-lO(d). insert the 
following clause: 
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Procurement Integrity—Service Contracting 
(Sep 1990)

(a) Definitions. The definitions in FAR
3.104-4 are hereby incorporated in this 
clause.'

(b) The Contractor shall establish a 
procurement ethics training program for its 
employees serving as procurement officials. 
The program shall, as a minimum—*'

(1) Provide for the distribution of written 
explanations of the provisions of section 27 
of the Office of Federal Procurement Policy 
Act, as amended (41 U.S.C. 423), as 
implemented in the FAR to such employees; 
and ,

(2) Require each such employee, as a 
condition of serving as a procurement 
officials, to certify to the Contracting Officer 
that he or she is familiar with the provisions 
of the Act, as implemented in the FAR, and 
will not engage in any conduct prohibited by

subsection 27 (a), (b), (d), or (f) of the Act, as 
implemented in the FAR, and will report 
immediately to the Contracting Officer any 
information concerning a violation or 
possible violation of the prohibitions.

(c) Pursuant to FAR 3.104-9(d), a 
Contractor employee who is serving as a 
procurement official may be requested to 
execute additional certifications.

(d) If a Contractor employee serving as a 
procurement official ceases performance of 
these duties during the conduct of such 
procurement expected to result in a contract f, 
or contract modifications in excess of 
$100,000, such employee shall certify to the 
Contracting Officer that he or she 
understands the continuing obligation, during 
the conduct of the agency procurement, not to 
disclose proprietary or source selection 
information related to such agency 
procurement.
(End of clause)

24. Section 52.237-9 is removed and 
reserved.

25. Section 53.203 is amended by 
revising the title and by adding 
paragraph (b) to read as follows:

(b) O F 333 (9/90), Procurementl 
Integrity Certification fo r Procurement 
Officials, OF 333 is prescribed for use, 
as specified in 3.104-12(a)(3).

20. Section 53.302-333 is added to read 
as follows:

6820-34-M
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ro.;uremc nt lnhigrily-5er\'ice Cootra1:.tin 
(Sep 1990) 

(o) Definitions. The definitions in AR 
.104-4 arn hereb} incorporated In this 

t.lause. • 
(b) The Contractor shall establish a 

procurement ethics training program for its 
employees ser ing as procurement offi.;ial . 
The program shall, as a mioimum-

(1) Provide for the distribution of wrlllen 
" plana ion of thP. provisions of section 27 
f the Offic of Federal Procurement Poli 

J\cl. as amended (41 U.S.C. 423), a 
implemented in th FAR to such emplo ee , 
,ind 

[2) Require e th such employee, a a 
ondition of sP.rving as a procurement 

officials, lo certify to the Contracting Offic r 
lhat he or she is f milior with the provisions 
uf the Act, as implemented in the PAR, and 
will n.,t engage in ony conduct prohibi!P.d by 

81LLING COOE 1820-*M 

s bseclion 27 (a). (b}. [d). or (I) of the J\ct, as 
implem nted In the FAR, and will report 
immediatl'ly to the Contractir.g omc r any 
inform .lion concemlng a violation or 
po, sible viola lion of the prohibitions. 

(c) Pursuant to FAR 3.104-9(d}, a 
on tractor employee who i11 erving as a 

procurement official may b reque led to 
execute additional certifications. 

(d) If a Contractor employee sen•ing a, a 
procurement official ceases performance of 
these duties during the conduct of such 
procurement e peeled to result In a contract 
or contract modifications in excess of 

00,000, such employee sh .. 11 certify to lhe 
ontracting Officer that b or she 

under lands the continuing obligation. durlng 
the condu t of the agency procurement. not to 
disclose proprietary or source a lection 
infonnation related to such ogrnry 
procurement. 
(F.nd of clause) 

52..237-9 [Removed and Reserved] 

24. Section 52.237-9 is removed and 
reserved. 

PART 53-FOR ,15 

25. Section 53,203 Is amended b 
re ising the title and by adding 
pa agraph (b) to read as follows: 

53.203 Improper bu.sin ss pract ces and 
pe110nnef conflicts of Interest. 

(b) OF 333 (9/90), Procuremen( 
Integrity Certification for Procurement 
Officials. OF 333 is prescribed for use. 
as pecified in 3.104-12(a)(3). 

26. Section 53.302-333 is added lo reHd 
as follows: 
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